Inclusion London’s submission to the Post-Implementation Review of the Legal Aid, Sentencing and Punishment of Offenders Act 2012
September 2018
Introduction
Inclusion London is a London-wide user-led organisation which promotes equality for London’s Deaf and Disabled people and provides capacity-building support for Deaf and Disabled people’s organisations in London.  

We welcome the opportunity to contribute to this review and call on the review team to ensure that it assesses the impact of legal aid reforms on access to justice for Disabled people in England and Wales, including analysis of what people with legal problems do when they cannot access legal aid.  Our Disability Justice Project aims to build the capacity of DDPOs to use the law to fight for Deaf and Disabled people’s rights under the Human Rights Act, Equality Act and Care Act. This submission is based on our experiences of working with DDPOs, individual Deaf and Disabled people and lawyers. 

Summary

The Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) came into force in 2013 and made significant changes to the provision of civil legal aid in England and Wales. The Act has had significant negative impact on Disabled people’s access to justice.   In particular we are concerned about the following areas:

· Narrowing the scope of legal aid and the lack of access to legal advice on welfare benefits cases.
· Changes to means testing rules effectively exclude many people who in reality cannot afford to pay for legal advice.  This has particularly devastating consequences for community care disputes. Moreover we are extremely concerned about the fact that Means test does not include extra costs of disability.

· Poor accessibility and quality of advice from mandatory telephone Gateway.

· The impact of the changes to the recoverability of After the Event insurance premiums on disabled people’s access to justice in discrimination cases.

Narrowing the scope of legal aid

We are seriously concerned that narrowing the scope of legal aid and removing initial legal advice for welfare benefits, housing and most debt cases has resulted in significant barriers to  justice for Disabled people.  
Disabled people are overrepresented users of civil legal aid. As a result the reduction in scope and significant drop in publicly funded cases has had a disproportionate impact.
 The changes prevent many Disabled people who use adult social care services from recourse to challenging cuts to their support. Advice and law centres have closed
 and it is increasingly difficult to find solicitors to take on cases even where Disabled people are still eligible for legal aid. The changes have also dramatically reduced support available to navigate the welfare system. Figures published by the Ministry of Justice in October 2017 showed that just 440 claimants were given legal aid assistance in welfare benefits cases in 2016-2017, down from 83,000 in 2012-13. This represents a drop of 99.5%.

Although we are not an advice agency, we receive around 400 enquiries per year from people seeing advice in their individual situation.  We hear from people that they have been unsuccessful in getting advice from their local advice providers, which either don’t exist anymore or are so limited in their capacity that accessing their support is almost impossible.  This means that many people who have meritorious claims about their welfare benefits or housing are not able to get advice and support they need to challenge decisions.  In our experience early access to good legal advice can resolve the problem and prevent situation from escalating.  We come across people who could not get advice and representation to challenge decisions about their benefits and have been left with significant amounts of debt or even lost their housing.  For example:
Ms E had an assessment for Personal Independence Payment during which the assessor used inappropriate language and threatened her, she became distressed and the assessment had to stop.  The decision was made based on the incomplete information.  Instead of appealing the decision, she pursued a complaint against the assessment provider, which was upheld.  However, this did not result in a change of her award.  When she finally accessed advice it was more than 1 year after the decision was made.  She now is in debt and cannot afford to continue living in a flat which was adopted for her needs.
 If she had had access to advice early on, she would have been able to challenge the decision and potentially get the correct level of award.  The lack of access to legal advice means that people for whom challenging decisions is too difficult are left without means of redress. This can include people with learning difficulties that do not have formal or informal support and cannot independently challenge decisions because the system is not accessible to them.  The high level of benefit decisions over-turned at appeal
 suggest that there could be many more Disabled people who are not getting the correct benefits but who have been unable to challenge wrong decisions due to lack of support.     

The lack of legal advice for cases around debt recovery also has a detrimental impact on Disabled people.  We have encountered cases where Disabled people have been pursued by local authorities for failure to make contributions towards their social care for large sums of money.
  In most of those cases there were flaws with how contributions were assessed or calculated, however, because there is no legal advice available for these matters, people have been  left to dispute these cases on their own.  For example:
Mr N was taken to court by the local authority for failure to pay contributions towards his social care support.  He had a brain injury and needed help to gather all the evidence. in his view the council had made mistakes in their financial assessments. He  disputed this and on one occasion his complaint was even upheld by the ombudsman.  The local authority did not agree to a repayment plan, because the sum Mr N could agree to pay was too low in their opinion. Mr N did not understand court rules, did not reply in time, and the local authority applied for an automatic judgement.  All local advocacy services refused to help, saying they would not get involved in legal matters.  
Had Mr N had legal advice, it is highly likely that the repayment plan would have been agreed and court proceedings would not have been needed.  Had they gone ahead he would have had support to  present his case to dispute the claim.         

Recommendation: the scope of Legal Aid should be extended to include legal help for welfare benefits cases.  

Changes to means test

The Joint Committee on Human Rights has identified that changes to the means test has had a disproportionate impact on Disabled people.
 This is particularly the case when it comes to rules about capital, as Disabled people cannot easily release capital from their homes due to the shortage of accessible housing and very little chance of finding an alternative accessible home.  
New means testing rules are much stricter than means testing for benefits while rules about capital effectively mean that anyone with equity is unlikely to get legal aid or would have to pay a contribution, which most disabled people cannot afford, for example a disabled person who has inherited a property in which they live but is unable to work and reliant on income from benefits. Irrespective of the stress and upheaval that moving can cause, something that is even more complicated and difficult if you are Disabled especially given the chronic shortage of accessible housing, it is unlikely a person could sell their house within the three-month timeframe for taking a judicial review in order to pay for their legal costs. Under the new legal aid rules there are also set sums for deductions to calculate whether or not a person is eligible, some are low, for example housing costs of in the region of £600 per month! Our organisation is aware of numerous cases where individual Deaf and Disabled people have been prohibited from taking legal action due to being ineligible for legal aid following the changes, instead feeling they have no option but to live in unacceptable, unsustainable conditions that place enormous strain on them and their families. 

We also are concerned that extra costs of disability are not taken into account when expenditure is assessed. 

One London Deaf and Disabled People’s Organisation  supported a Disabled person who had a community care dispute with their local authority which raised serious safeguarding concerns and required urgent legal action.  Due to reductions of his care package by more than a half, he had to make a shortfall from his own funds.  However, this was not considered as expenditure when the means test for legal aid was carried out by a law firm. 

Recommendation: the financial eligibility test for legal aid should be changed to include all people who receive means tested benefits;  rules about expenditure should be revised to include disability related expenditure. 

Legal Aid for discrimination cases

LASPO introduced a mandatory telephone gateway to access legal aid for discrimination, SEND and debt cases.  We believe this made it much harder for Deaf and Disabled people to access good quality legal advice at an early stage.  There has been a significant shortfall in discrimination cases where legal aid was awarded
.  Between 2012 and 2017, on average only 8 public funding certificates a year were granted in the category of discrimination. This is worryingly low and it is not clear if any of those cases were about Disability Discrimination. This is extremely worrying because Deaf and Disabled people experience discrimination on a daily basis.
Our work on discrimination cases shows that many people do not realise when something happens to them that is potentially against the law.  They are also very rarely aware of the fact that Legal Aid is available for such cases.  

The gateway operates in an extremely inaccessible way.  For example, although there is the possibility to book an appointment with BSL interpretation, it is hidden on the website and only Deaf people who already know about this can access it.

The procedure where people have to pass a means test before they get to talk about their case is a barrier.  Especially for people with learning difficulties, who often will need support to gather all necessary documents.  The quality of advice also varies. We have been told of cases  where people were told their case was not discrimination, but for this to have then been disputed by other lawyers. Reasonable adjustments are not always made when required.
 Although there have been disability discrimination cases taken to court since LASPO came into force, we don’t know of any that were funded through legal aid, even though some claimants were potentially eligible.  

Recommendation: We believe an urgent review is needed into the effectiveness and the quality of the telephone Gateway service.  We welcome the EHRC’s inquiry into the service and urge the Government to implement the recommendations that will come out.   
Risk of costs in discrimination cases

Section 46 of LASPO abolished the recoverability of after the event (ATE) insurance premiums (except in relation to clinical negligence expert reports). Qualified One Way Costs Shifting (QOCS) was introduced in its place in personal injury claims.  This had a very serious impact on the ability of Disabled people to bring discrimination cases in the areas of access to goods and services, public functions and higher education.  
There is often a significant imbalance between the parties in discrimination claims, when on one side there is a Disabled person and on the other,  a large company with access to legal advice.  Discrimination claims can be quite complex and it is often hard for a person who is not legally trained to deal with legal arguments about the comparator, justification or reasonableness.  Changes to the legal aid means test, poor quality advice and on some occasions the inaccessibility of the Mandatory Telephone Gateway have made it extremely difficult for people to secure legal representation.  

Before LASPO Disabled people could get legal advice and representation from law firms on conditional fee agreements and buy an ATE insurance to protect them from adverse costs orders.    The change prohibiting the recoverability of ATE insurance premiums combined with the fact that the rules about One Way Qualified Cost shifting do not apply to cases under the Equality Act (as those cases are largely about the finding of discrimination and a compensation for injury to feeling),  mean it has become almost impossible for Disabled people to bring a discrimination case about access to goods and services. As the rules stand, a Disabled person is unable to recover the insurance premium even in cases that they have won, and because the compensations in such cases are relatively low, a person could even be at financial loss even though they won the case.  

As lawyers who specialise in discrimination cases put it in their submission to this review:

These reforms challenge the viability of this work altogether. Unless change can be achieved, and quickly, we cannot easily advise a disabled Claimant without very significant financial resources, no matter how strong his or her cause of action is, to commence legal proceedings against their University, Transport Company or local authority because of the very substantial financial risk they face if they lose – or even, in some cases, even if they succeed in proving unlawful discrimination. This lack of protection also applies to a litigant in person or to pro bono advice and representation
.

Recommendation: We  recommend that urgent changes are made to the Civil Procedure Rules to extend Qualified One-Way Costs Shifting to cases brought pursuant to the Equality Act Goods & Services provisions and public functions provisions
.
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