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Information about the Mental 

Capacity Amendment Bill 

 

 

 

 

 

 

 

 

1. About the Bill 

The Mental Capacity Amendment 

Bill was brought into the House of 

Lords in July 2018.  It will make 

changes to the Mental Capacity 

Act 20051.  

 

 

 

 

 

                                                                  

1 All documents about the bill can be found here 
https://services.parliament.uk/bills/2017-
19/mentalcapacityamendment/documents.html  

Mental Capacity: having mental capacity means a 

person can make decisions about their life and their 

care and support.  Not having mental capacity means 

that someone may need to make decisions for that 

person. 

Amendment Bill: This means a Bill to make changes 

to a law that is already in place.  In this case, this Bill 

would make changes to the Mental Capacity Act. 

https://services.parliament.uk/bills/2017-19/mentalcapacityamendment/documents.html
https://services.parliament.uk/bills/2017-19/mentalcapacityamendment/documents.html
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The Bill will affect the human rights of over 

300,000 people living in England and Wales.  It 

will affect people such as people with dementia, 

learning difficulties, autism and brain injuries, as 

well as their families and supporters.  

 

 

 

 

In the law there are safeguards called 

deprivation of liberty safeguards. People 

have had a lot of problems with these.  The 

new Bill brings in something new called the 

Liberty Protection Safeguards.   

 

 

 

 

The new Bill aims to put these new 

safeguards into law. This is something which 

must be done under the European 

Convention on Human Rights.    

 

 

 

 

Safeguards: these are things that are put into place to 

make sure that people who could be at risk, can live 

safely. 

Human rights: these are the rights that by law every 

person has. They are values about how a person 

should be treated and protected by law. 

European Convention on Human Rights: this is an 

agreement that was signed by the Government to 

make sure everyone can access their human rights, 

such as the right the equality or the right to be free 

from slavery. 
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The safeguards are there for: 

 

• People who are thought to not have the 

mental capacity to make decisions about 

their care 

 

• People who are seen in law as being 

deprived of their liberty 

 

 

 

 

 

The Government has said that the reasons for the 

bill are: 

 

1. To have a new simpler law which is 

accessible and clear to everyone that 

uses it;  

 

2. To get better results for people who are 

deprived of their liberty and their family or 

carers;   

 

 

Deprived of liberty: this means taking away 

someone’s freedom.  It means that a person is not 

free to leave the place where they live.  This could 

be in a hospital or it could be in a care home.   
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3. To make sure that there is a simpler 

way of getting the sign off on 

decisions.  This should be fit for use in 

all types of situations.  

 

 

To make sure that the Mental Capacity 

Act works as it should, by putting the 

person at the heart of making decisions.  

To make sure that it meets Article 8 of 

the European Convention on Human 

Rights.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Article 8: this is the right a person has to a private 

and family life. 
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2. Summary of the main changes 

brought in by the Bill 

• It will be possible to get the sign off for 

deprivation of liberty in any place or situation.  

At the moment, a person can only be deprived 

of their liberty in care homes and hospitals.  

 

There will be 2 different ways of doing this, 

one for care homes and another for all other 

places or situations.   

 

• At the moment, for all cases of people living in 

care homes, local authorities have to get 

independent assessments done.  This is to 

check whether the law has been followed.   

 

 

 

 

 

 

The new Bill puts forward the idea of care 

home managers being responsible for 

organising assessments.  The new Bill also 

says that past assessments can be used 

again.   

 

 

 

Independent assessments: this is where someone 

looks at a person’s care and support needs.  It is 

done by someone that is not linked to a person’s 

care or support. 
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All cases will then have to be reviewed.  This 

review could be done by a member of staff 

from the care home, as long as they are not 

part of giving care to the person being 

assessed.   
 

A review from an independent Approved 

Mental Capacity Professional will only 

happen in cases where a person is seen to 

be against their deprivation of liberty.  It is 

up to care home managers to decide 

whether or not a person is seen to be 

against their deprivation of liberty.  

 

 

 

 

 

It is also up to a care home manager to 

decide whether it would be good for a 

person to have an advocate or another 

person who can help them to go against the 

decision.  

 
 

 

 

 

 

 

 

 

Approved Mental Capacity Professional: they are 

people that are trained and understand mental 

health law and how to use it. 
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• For all other places, local authorities, 

hospital managers or Clinical 

Commissioning Groups will organise 

assessments and reviews.   

 

 

 

 

 

A review from an independent Approved 

Mental Capacity Professional will be done if 

the local authority, Clinical Commissioning 

Group or hospital see that the person is 

against being deprived of their liberty.  The 

advocate will be given if the local authority, 

Clinical Commissioning Group or a hospital 

manager thinks that it would be good for a 

person to have one.  

 

• The way things work at the moment is that 

people can decide who will make decisions 

for them beforehand.  Then those people 

making the decisions can say that the person 

does not want to be deprived of their liberty.   

 

The new Bill does not make it clear that 

those people making the decisions will be 

able to say no to deprivation of liberty. 

 

 

Clinical Commissioning Group: the group that 

look at what the health and social care needs are in 

their area and buy services to meet those needs. 
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• At the moment, people can only be 

deprived of liberty to stop them from 

harming themselves.  This is only if it is the 

best way to do this for the person.  

 

The new Bill will make it possible to deprive 

people of liberty to stop them from harming 

others.  In this case, there is no test of what 

is best for the person. 
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3. What we are worried about 

A. Human Rights for Disabled people being 

made weaker 

Inclusion London is very worried about what this 

Bill will mean for the human rights of Disabled 

people.  The bill goes against everything in the 

Convention on the Rights of Persons with 

Disabilities, which the UK Government signed up 

to.  It will also mean that we are now less 

protected than we were before.   

 

We also think that the plans in the Bill will not 

meet the very basics of article 5 of the 

European Convention on Human Rights.  In 

the documents that go with the Bill, the 

government says that this is not the case.   

 

 

 

We think that the reason that the Government 

thinks that it can meet article 5 is that it thinks 

that having a simpler system will mean less 

people will be deprived of their liberty. 

 

 

 

 

Article 5: this means that everyone should have the 

right to be free and safe. 
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B. The Convention on the Rights of 

Persons with Disabilities 

The Bill goes against some of the key articles 

of the United Nations Convention on the Rights 

of Persons with Disabilities:  

 

 

 

• No one should be deprived of their liberty 

because of their disability (Article 14) 

 

• Disabled people’s personal integrity should 

be respected in the same way as everyone 

else’s.  This means for example no one 

should be forced to have medical treatment 

that they don’t want (Article 17)  

 

 

 

 

• Disabled people should have the help and 

support they need to make decisions for 

themselves (Article 12). 

 

• Disabled people should have support to live 

in the community and can’t be forced to live 

somewhere (Article 19). 

 

 

Articles: these are the different parts of a 

convention, which is an agreement. 

Personal integrity: here this means the values 

that a person has.   
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In 2017, the UN Committee on the Rights of 

Persons with Disabilities said that UK mental 

capacity law does not meet what is written in 

the UN Convention and said that the 

Government should:  

 

 

 

 

 

• Make changes to Mental Health and Mental 

Capacity laws to make sure Disabled 

people have a right to supported decision 

making.   

• Get rid of laws and ways of working that 

allow people to be treated or detained when 

they do not want to be.  This is when the 

decision is made because of a person’s 

impairment or the impairment a person is 

thought to have.  

 

 

 

 

 

 

 

 

 

UN Committee on the Rights of Persons with 

Disabilities: the group of experts that meet to make 

sure that the countries that have signed up to the 

UN Convention are keeping to the agreement.   

Detained: this means officially forcing someone 

to stay in a place.  

Impairment: there are different types of 

impairments, some affect the way that a person 

can move and get around.  Others affect how a 

person can see or hear.  Impairments can also 

affect the way that a person speaks, makes 

decisions or remembers things. 
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• Getting rid of using restraint in all place 

when this is done because of a person’s 

disability.  

 

 

 

 

• Setting up the right support to make sure 

Disabled people can live in the community 

in a place they choose.  Making sure there 

is enough money to do this. 

 

However, this is not happening, in 

summary: 

 

• The bill makes it easier to detain people.    

• It takes away independent assessments for 

most people, except when a care home 

manager or a local authority decides that 

the person needs one.   

• The Bill does not tell them to talk with the 

person about what they want.   

• The Bill does not give any importance to the 

person’s wishes and feelings.   

 

 

Restraint: this usually means someone being 

held down or stopped from doing something. 



13 
 

• The Bill doesn’t even make sure the person, 

or their relatives are told about the decisions 

that are being made.   

• The idea of supported decision-making has 

not been put into the Bill.   

• The Bill makes access to independent 

advocacy much harder.   

• The Bill does not make it easier in any way 

for a person to go against decisions being 

made about their lives.   

• The Bill does not make it clear that deprivation 

of liberty cannot be used when there are other 

options that could be used to support a 

person. Some of these options could be giving 

more support or looking at the real reasons a 

person is showing “challenging behaviour”.   

 

C. Not working with Disabled people and 

Disabled people’s organisations in putting 

together this Bill 

The UN Convention on the Rights of Persons 

with Disabilities says that Disabled people and 

their organisations must be able to take part in 

a meaningful way in writing policies which will 

have an impact on Disabled people’s lives.   
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The Liberty Protection Safeguards was first put 

forward by the Law Commission after it did a 

consultation on the change to law.  However, 

the Liberty Protection Safeguards put forward 

by the Government are very different from what 

the Law Commission said was needed.   

 

 

 

 

The Government says that the changes have 

been made whilst working with stakeholders. 

They said that this was done with people who 

are deprived of their liberty and their families.  

However, there was no consultation open to 

everyone.   

 

 

 

There was also no accessible information in 

accessible formats, such as Easy Read. It is 

then difficult to see how the Government 

could have worked with Disabled people and 

their families to make these changes. 

 

 

 

 

Consultation: this means talking to or asking people 

and organisations what they think about a change in 

the law. 

Stakeholders: here this is a person or organisation 

with an interest in this change in law. 
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4. Next steps  

We think that this Bill should be put on pause 

so that people who may be affected by these 

changes can have a say about the plans in 

the Bill.   

 

We are angry that the Government didn’t use 

this chance to make sure Mental Capacity law 

meets the Convention on Rights of Persons 

with Disabilities.  We will tell members of 

Parliament about our worries. 

 

Inclusion London will work together with other 

Deaf and Disabled People’s Organisations, 

lawyers and experts who are worried about 

what this means for the rights of Disabled 

people.   

 

We will work to get rid of the Bill as it is now 

and make sure changes are made so that it 

meets the UN Convention on the Rights of 

Persons with Disabilities and the European 

Convention on Human Rights.  
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We think that changes are needed in the 

areas below.  We would like to know what you 

think about these changes: 

 

• Make sure everything is done to push for 
people’s freedom: enough support, the 
way support is given etc.  This is so that 
deprivation of liberty is the last option on 
the list after everything else has been 
tried. 
 

• Make it easy to go against decisions by 
doing the following things for example: 
making sure everyone has a right to an 
advocate of their choice, a duty to pass 
cases on to the Court of Protection when 
people cannot agree on what to do 
 
 
 
 

• Make sure enough importance is given to 
what people wish and want when decisions 
are made.  This could be by having a 
choice of who supports them to make 
decisions or who makes decisions for them 

 

• Stop the use of deprivation of liberty 
when it is about the risk of harming others 
 

 

Duty: this is something that must be done and in 

some cases, it must be done by law. 
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• Make sure a person can take part in 
the decisions being made: they should 
be asked what they think, told about 
what is happening in an accessible 
way, asked if they want to go against a 
decision and helped to do it if they 
want to 
 

• Put in place safeguards that work to make 
sure people are not deprived of their 
liberty when this is not needed. 
 

 

5. What you can do 

 

• Let us know if you want to be kept up-to-

date with everything that is happening with 

the Bill.  Also let us know if you want to get 

templates to send to your MPs. Support 

Disabled people, especially those who are 

or may be affected by these changes to let 

us know what they think.   

 

Attached is a briefing in Easy Read with 

some questions that can be talked about 

with people. 
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• Sign a letter to the Joint Committee on 

Human Rights telling them about our 

worries about this Bill and how it doesn’t 

meet human rights agreements and law. 

 

 

 

 

 

 

• You can also tell your MP about your worries 

and support other Disabled people to do so. 

 

• Sign up to the changes that we put forward 

which we will be putting together using the 

information you send us.  Send us your 

views on the changes and the changes that 

you think are most important to make if the 

bill does go through. 

  

 

 

 

 

 

 

 

Joint Committee on Human Rights: this is a group 

of people from the House of Commons (MPs) and 

the House of Lords that look at human rights issues 

in the UK. 
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More information 

The text of the Bill and all the supporting 
documents: 
https://services.parliament.uk/bills/2017-
19/mentalcapacityamendment/documents.htm
l  
 

What the barristers at 39 Essex think about 

the Bill: 

http://www.mentalcapacitylawandpolicy.org.uk/

mental-capacity-amendment-bill-published-

headlines/  

 

Dr Lucy Series wrote a number of posts looking 

at what effect the Bill will have on the rights of 

people affected: 

https://thesmallplaces.wordpress.com/2018/07/

05/reading-the-mental-capacity-amendment-

bill-on-the-train/  

and  

https://thesmallplaces.wordpress.com/2018/07/

10/more-notes-from-the-train-on-the-mental-

capacity-amendment-bill/  

 

The law now and the new Bill are looked at 

together to see the differences here: 

http://www.edgetraining.org.uk/wp-

content/uploads/2018/07/DoLS-and-LPS-

comparison-table-July-2018-final-v1.pdf  

https://services.parliament.uk/bills/2017-19/mentalcapacityamendment/documents.html
https://services.parliament.uk/bills/2017-19/mentalcapacityamendment/documents.html
https://services.parliament.uk/bills/2017-19/mentalcapacityamendment/documents.html
http://www.mentalcapacitylawandpolicy.org.uk/mental-capacity-amendment-bill-published-headlines/
http://www.mentalcapacitylawandpolicy.org.uk/mental-capacity-amendment-bill-published-headlines/
http://www.mentalcapacitylawandpolicy.org.uk/mental-capacity-amendment-bill-published-headlines/
https://thesmallplaces.wordpress.com/2018/07/05/reading-the-mental-capacity-amendment-bill-on-the-train/
https://thesmallplaces.wordpress.com/2018/07/05/reading-the-mental-capacity-amendment-bill-on-the-train/
https://thesmallplaces.wordpress.com/2018/07/05/reading-the-mental-capacity-amendment-bill-on-the-train/
https://thesmallplaces.wordpress.com/2018/07/10/more-notes-from-the-train-on-the-mental-capacity-amendment-bill/
https://thesmallplaces.wordpress.com/2018/07/10/more-notes-from-the-train-on-the-mental-capacity-amendment-bill/
https://thesmallplaces.wordpress.com/2018/07/10/more-notes-from-the-train-on-the-mental-capacity-amendment-bill/
http://www.edgetraining.org.uk/wp-content/uploads/2018/07/DoLS-and-LPS-comparison-table-July-2018-final-v1.pdf
http://www.edgetraining.org.uk/wp-content/uploads/2018/07/DoLS-and-LPS-comparison-table-July-2018-final-v1.pdf
http://www.edgetraining.org.uk/wp-content/uploads/2018/07/DoLS-and-LPS-comparison-table-July-2018-final-v1.pdf

