Joint statement from Inclusion London and Disabled People Against Cuts   containing recommendations following the high court judgement on 21 December 2017 regarding PIP regulations

Below are recommendations following the high court judgement on 21 December 2017 by Mr Justice Mostyn regarding the amendments of the Personal Independence Payments (PIP) made on 22 February 2017
 as well as recommendations on other issues.
We are organisations that are run and controlled by Disabled people, including people with mental health support needs some of whom are affected by the decisions in RF and MH cases.  Therefore we hope the DWP will take into account our recommendations. 

Although the Secretary of State for Work and Pensions stated in her letter on the 29.03.2018
 that the DWP is working at speed to implement the changes, we do not believe this work has been acted upon with appropriate urgency.  We are concerned that the High Court judgement took place over four months ago, and yet the Department for Work and Pensions (DWP) has still not taken significant steps to implement the court’s decision. The PIP Assessment Guide for assessment providers has not been amended to reflect the judgement, although it would be a simple task to do so, as at a very minimum the wording could revert to the guidance published in 2015.
 No information has been issued to the assessment providers to ensure that new claimants or claimants whose cases are reviewed at the moment get correct levels of awards. The judge said the current regulations are ‘blatantly discriminatory’ therefore the changes to the regulations and guidance for assessors are urgently needed.  
Recommendation
We understand the DWP plans to publish amended guidance in early summer.  We recommend that the DWP urgently issues information to the assessment providers and its decision-makers to ensure that claimants who are undergoing assessments and reviews at the moment receive correct levels of awards. 
We have made other recommendations regarding:

· key areas of the court judgement

· the review of PIP awards

· the PIP guidance to assessors  
· other issues with the PIP assessment system.

Our comments are mainly regarding focused changes that are urgently needed. However, concern regarding the whole PIP assessment is so high amongst Deaf and Disabled people, as demonstrated by the huge number of submissions to the Select Committee inquiry on PIP and ESA Assessments (‘nearly 4,000 individual submissions, the most ever received by a select committee inquiry,’),
  that we believe that PIP assessment is fundamentally flawed and needs to be replaced with a new assessment based on the social model of disability.
 
Key areas of the judgement 

Below we provide the wording of some key areas of the judgement, followed by our recommendations.  The areas are:

· The amendments are discriminatory   
· The objective of the amendment was to save money, which could not be justified
· There was a lack of robust evidence base for the DWP decision to amend the PIP regulations

· Failure to consult on the amendments was unlawful. 
The amendments are discriminatory/ the objective of saving money was not justified

The Judge stated, 
“I have no hesitation in concluding.  In my judgement, the 2017 regulations introduced, (and I emphasise introduced) criteria to descriptors, c, d and f, which were blatantly discriminatory against those with mental health impairments and which cannot be objectively justified.  The wish to save nearly £1 billion a year at the expense of those with mental health impairments is not a reasonable foundation for passing this measure.”

“Plainly, the objective was to save money.  Plainly, if money was no object, the measure would not have been passed.  Is that objective sufficiently important to justify the limitation of a protected right? In my judgment, manifestly not.”
Lack of robust evidence base for the amendment   

There was a lack of robust evidence base for the DWP decision to amend the PIP regulations, for instance the judge quoted Dr Bolton whose witness statement stated: 

“The distinction drawn by the descriptors is based on expertise and experience of myself and my colleagues within DWP, and thoroughly tested to ensure its validity.  I am not aware of any empirical research analysing this issue and in the absence of any definite assessment of disability benefit entitlement purposes, this is the only basis on which judgements of this sort can be made”     

The judge response was: 

“With respect, I cannot accept this. If a distinction with such a dramatic effect is to be drawn then elementary fairness surely requires that empirical research be commissioned.  In the absence of any empirical research the view is no more than subjective opinion or hypothesis”

Also the government’s stance was that the objective of the 2017 amendment was ‘to restore the original policy intention,..’
   However, there was a lack of evidence on this as the judge said:  

“…. I do not accept this argument.  I am very clear that neither a literal, nor purposive, construction of the 2013 regulations leads to this conclusion.”

Failure to consult on the amendment to regulation was unlawful  

The judge stated:
“I am of the view that a measure which introduces change (and I emphasise introduces) of this magnitude should have been consulted on, and failure to do so was unlawful.” 

Recommendations
Below we give our recommendations based on the judgements mentioned above:
· The government ensures that all PIP guidance is not discriminatory in any way.
· That the government does not treat any impairment or health condition in a discriminatory way in other legislation, policies, regulations or statutory guidance.  

· The government’s wish to cut public spending does not override a Deaf or Disabled people’s rights in any policies.

· Any assumptions on which government policies are based should be tested by independent research or a robust evidence base.
· The government holds a public consultation on any future major policy changes that impact on Deaf and Disabled people and ensure that Deaf and Disabled People’s Organisations are involved in the consultation process in line with the UK’s obligations under article 4.3 of the UN Convention on the Rights of Persons with Disabilities.
Review of PIP decisions

In a written statement the Minister said ‘The Department for Work and Pensions will now undertake an exercise to go through all affected cases in receipt of PIP and all decisions made following the judgment in MH to identify anyone who may be entitled to more as a result of the judgment…’
  We welcome the fact that the government confirmed t6hat Disabled people will not be invited to face-to-face assessments as a result of the review.  We urge the government to ensure this is the case.   We make the following recommendations regarding the review of cases:

Recommendations
· The DWP should publish a timeline for the review including an end date.

·  There will be a huge volume of cases that need to be reviewed.  The criteria used to decide which cases to look at first should be public so the process is transparent. The review should not include the cases of people who have higher rate mobility awards.   
· The review should include people who applied for PIP but were not awarded any of the components. This group of people is amongst the most disadvantaged and therefore their cases should be a top priority.

· Routine assessments and processing of applications should continue without any delays due to the review.  
· PIP claimants should be able to initiate the review process themselves, possibly through a dedicated phone line.

· The DWP should publish the guidance on how people can ask for a review without losing entitlement to back payment.   This guidance should be available in accessible formats and be widely promoted.
· The review should only look at the mobility component for people impacted by the court decision and only increase the awards as a result. There should be no decreases in awards.
·  Further medical evidence should be obtained by the DWP in all cases where a person experiences psychological distress and following the review   was given an award which is less than the higher rate for the mobility component. 
· Everyone whose case has been reviewed should be made aware of this through a clear communication in their preferred format, including the cases when the award has not been changed.  
· Disabled people should be able to ask for reconsideration and appeal against these decisions. The reconsideration and appeal processes should be clearly communicated in a range of formats.
· A review on how well the amended regulations are working should take place a year after they come into force. 
Recommendations for amendments to PIP guidance 
The guidance for PIP assessments needs to be urgently changed.  As mentioned earlier we call for the amendments to be published by the end of May 2018.  The new guidance should be communicated to the assessment providers and tribunal service for swift dissemination. 
Below we provide recommendations to amend specific areas of the assessment criteria guidance published on 2 February 2017
 in response to the court judgement: 

The headline of current guidance D states:

D  For reasons other than psychological distress, cannot follow the route of an unfamiliar journey without another person, assistance dog or orientation aid.
Recommendation:  The wording is amended so it reverts to the guidance published in 2015
 and states:    

D   Cannot follow the route of an unfamiliar journey without another person, assistance dog or orientation aid.

We also recommend that the following paragraph under D is completely removed:
Although psychological distress cannot contribute to the satisfaction of this descriptor if the claimant also has symptoms of cognitive or sensory impairment they may satisfy this descriptor. 

Currently the headline of current guidance F states:

 F   For reasons other than psychological distress, cannot follow the route of a familiar journey without another person, an assistance dog or an orientation aid. 
Recommendations: 
· The wording ‘other than psychological’ distress is removed and the wording reverts to that used in the guidance published in 2015
 as below:

Cannot follow the route of a familiar journey without another person, an assistance dog or an orientation aid.  

· The following wording is added:

This descriptor is most likely to apply to claimants with overwhelming psychological distress, learning difficulties or sensory impairments, who cannot, due to their impairment, work out where to go, follow directions or deal with unexpected changes in their journey, even when the journey is familiar. 
The following wording under F is completely removed:

· Although psychological distress cannot contribute to the satisfaction of this descriptor if the claimant also has symptoms of cognitive or sensory impairment they may satisfy this descriptor. 

Other issues
According to the information we have received from DDPOs ‘Reliability’ is not investigated properly and too often is not applied by the assessors regarding people with mental health support needs.  
Recommendation: Examples are given under the reliability tests or tasks to prompt assessors, for example:  
Cooking:  

A person with depression cannot give cooking the attention needed to do it safely, for example food is left heating up on a cooker without the person attending to it, causing a risk of fire.
Managing therapy or monitoring a health condition 

A person who is bi-polar does not take their medication regularly because due to intrusive thoughts.    

Washing and bathing 


A person does not wash due to depression or severe lack of self-esteem.
Dressing and undressing 

A person does not dress because of depression or lack of self-esteem.
Mobility 

A person is distracted by hallucinations and hearing voices so cannot cross a road safely.  
Recommendations for other amendments to the guidance
We make additional recommendations below to improve the guidance, which are not connected to the court judgement: 

Currently guidance C states:

C   For reasons other than psychological distress, cannot plan the route of a journey

________________________________________________________________

Applies to claimants with cognitive or development impairments who cannot formulate a plan for their journey in advance using simple materials, such as bus route maps, phone apps or timetables.  The route that is being planned is unfamiliar one does not need to plan a familiar route.

The last sentence, which we have highlighted in bold is not correct. People with learning difficulties/cognitive or developmental impairments can forget a journey from one day to the next even if it is a familiar route.  Please note that this wording was not in the guidance issued on 28 July 2015
 which we have used as a basis for our recommended wording below.  

Recommendation:  The following sentence removed:  

The route that is being planned is unfamiliar one does not need to plan a familiar route.
We also recommend that the wording ‘learning difficulties’ is used instead of development impairments as the government and the NHS already uses the wording ‘learning difficulties’.
 

Recommendation:  The wording is amended so it states:  

C   Cannot plan the route of a journey

Applies to claimants with overwhelming psychological distress, learning difficulties or cognitive impairment who cannot formulate a plan for their journey using simple materials, such as bus route maps, phone apps or timetables, but who can follow a journey planned by someone else for example take a bus journey on their own. Such a person is likely to be able to ask for help with their route if the bus is diverted.
 
Dressing and undressing
The guidance under ‘Dress and undressing’ states      
• Ordinarily there are no risks to this activity.
However, there can be a risk of falls when dressing for those that are unsteady on their feet due to a mobility impairment. So we recommend that this line is removed.  
Other issues with the assessment 
Communicating verbally in the assessment
In order to qualify for the right levels of PIP you now have to be good at thinking and articulating what you cannot do. Many people cannot do this because of their impairments so are not awarded points for which they are eligible.  
The guidance needs to instruct assessors that if a Deaf or Disabled person is struggling to explain whether they can do a task or not, time should be given to explore the task with the person in a supportive way to enable an accurate answer to be given.   
Inaccuracy of one off assessments
It is not possible to make an accurate assessment of a person’s mental health support needs on the basis of a short observation of how the person presents during an assessment.  Currently too much weight is given to how a person presents on the day. Not enough weight is given to the fact that people prepare, or are sometimes supported to prepare to go to their assessment. Too often people’s own accounts of the difficulties they face day to day are dismissed based on how they look on the day of the assessment.  
Recommendation: To make this system fairer, there should be a requirement in the guidance to collect as much evidence as possible, not only further medical evidence, but to also take into account evidence from other people who know the individual well.  
Consideration also needs to be taken of individuals who have enduring mental health conditions but who only  access primary health care on an occasional basis so are limited in who can provide further evidence for them.  Also a lack of regular access to services, which may be due to cuts in the support services they need,  is not a reflection of the severity of the difficulties they face.  
Statutory complaints system
There is huge concern about the inaccuracy of PIP (and ESA) assessments as indicated by the thousands of submissions to the Work and Pensions Select Committee inquiry.
  
Recommendation: A statutory right is placed in the regulations to enable Deaf and Disabled people to file a complaint against PIP assessors with an independent body, who will ensure that the complaints process is both transparent and accessible. 

Requirement to make reasonable adjustments 

There is a lack of awareness of the legal requirement to make reasonable adjustments for Deaf and Disabled people, or possibly the requirement is deliberately being ignored.

Recommendation: A requirement to fulfil the legal obligation to make reasonable adjustments under the Equality Act 2010
 is placed in both the PIP regulations and the guidance for assessors and decision makers.

Due consideration of health professionals’ reports

Many Deaf and Disabled people have complained that the reports from health professionals regarding the impact of health conditions and impairments on a claimant do not seem to have been read or properly considered by the assessors or the decision makers.    

Recommendation: A requirement is placed in the regulations and guidance that the assessors’ and DWP’s decision makers’ reports record why the evidence has been dismissed.  

 That concludes this statement.
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� Paragraph 70 of Mr Eadie QC skeleton argument as quoted by Mr Justice Mosytn  
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� ‘On Friday last week the Committee released a report compiling some of the thousands of individual claimants' experiences of the PIP and ESA claims process - from application form to final appeal. The response to the inquiry was unprecedented - in sheer volume, by an order of magnitude - and composed of accounts that were shocking and moving, credible and consistent.
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