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More information about the consultation is available at:  

https://www.gov.uk/government/consultations/enforcement-of-employment-rights-recommendations
 

For more information contact:

Email: Policy@inclusionlondon.org.uk
Telephone: 020 7237 3181

1. Introduction

Inclusion London 

Inclusion London is a London-wide user-led organisation which promotes equality for London’s Deaf and Disabled people and provides capacity-building support for over 70 Deaf and Disabled People’s Organisations (DDPOs) in London and through these organisations our reach extends to over 70,000 Disabled Londoners.   

Disabled people  
·  Twenty-two per cent (13.9 million) of people reported being Deaf or Disabled in 2016/17, an increase from 19 per cent (11.9 million) in 2013/14. Most of the change over the three years came from increases in the percentage of working-age adults (16 to 19 per cent) and State Pension age adults (42 to 45 per cent) reporting ‘a disability.

· 15 per cent (1.3 million people) of London’s population report being Deaf or Disabled.

Rates of employment and pay for Deaf and Disabled people
According to a parliamentary briefing
 there were:

· 3.5 million Deaf and Disabled people of working age (16-64) in employment in April-June 2017, an employment rate of 49.2%. The employment rate for non-disabled people was 80.6%.
· The ‘disability employment gap’ is the difference in the employment rate of Deaf and Disabled people and non-disabled people. In April to July 2017 the gap was 31.3 percentage points.
· The type of impairment or health condition also had a large impact on the employment rate of disabled people. For people with learning difficulties the rate is 23.9% and for people with mental health support needs it is 25.3%, which are the lowest employment rates whilst the rates are higher for people with disfigurements, (66.5% ) hearing impairment (60.3) or visual impairments (57.7%) had higher employment rates.

Earnings

· Disabled people’s earnings are lower than non-disabled people’s earnings: In Q4 2014 the average pay for all disabled people was 14.8% lower than all non-disabled people.  In Q4 2015, the average pay per hour for disabled people was 12.3 per cent less than non-disabled people,
 a narrowing of the gap but still a substantial difference. 
Part-time work 
· Deaf and Disabled people are more likely to be working part-time than those without disabilities. 24.1% of Deaf and Disabled aged 16-64 were working part-time compared to 36.0% of non-disabled people.

2. Inclusion London’s response

Inclusion London welcomes the opportunity to respond to the consultation on enforcement of employment rights recommendations.  
Question 1 
Do you think workers typically receive pay during periods of annual leave or when they are off sick? 
Lack of eligibility 

The entitlement to employment rights depends on whether an individual employee is classified as an ‘employee’, a ‘worker’ or as ‘self-employed’, with the courts applying different common law tests for each category.
  

There are nearly four million workers in the UK not eligible for sick pay due to either being self-employed or working below the weekly eligibility threshold.
  A high proportion of those that are self-employed are Deaf and Disabled people, see more information under question two.

The TUC has estimated that 3.2 million workers in the UK face insecurity in work.  Insecure workers include people employed on zero hours contracts, people in temporary work, including agency, casual and seasonal workers, and low-paid self-employed workers.
   Nearly 500,000 people on a zero-hours contract or in insecure temporary work do not qualify for Statutory Sick Pay because they earn less than £112 a week, nearly a third of all those in this category.  These workers also have no right to be automatically enrolled into a workplace pension.

 Other key rights

 There are other key rights which many workers are not eligible because they are self-employed or do not meet the eligibility criteria.  For instance, flexible working rights and full rights to maternal or paternal leave. 1.5 million people are now at risk of missing out ‘on family-friendly rights’ an increase of 700,000 compared to a decade ago.
 Flexible working rights are particularly important for Deaf and Disabled people as we will describe under question 2
Consultation Question 2
Do you think problems are concentrated in any sector of the economy, or are suffered by any particular groups of workers? 

Yes.  Deaf and Disabled people, particularly those that are classified as self-employed or have insecure work. 

As mentioned above under question 1 many workers that are classified as self-employed or have insecure work are not eligible for employment rights, but Deaf and Disabled people have additional difficulties as we describe below.     
Please give reasons 

The key reasons that Deaf and Disabled people are likely to experience problems obtaining their rights are below.  

Deaf and Disabled people:

· More likely to be self-employed.
· Are more likely to have long term health conditions resulting in periods when work is not possible and sick pay is necessary. 

· More likely to need flexible working. 

· Lack of knowledge about employment rights/lack of accessible information about employment rights.

· The support and advocacy needed to challenge employers is not available.

Self-employed Deaf and Disabled people 

The number of self-employed increased from 3.3 million people (12.0% of the labour force) in 2001 to 4.8 million (15.1% of the labour force) in 2017.
  If you are self-employed you are not eligible for employment rights such as annual leave and sick pay.  

Deaf and Disabled people are more likely to be self-employed:

· 750,000 Deaf and Disabled people are self-employed. 
· Deaf and Disabled people comprise a larger proportion of the overall self-employed workforce (16%) than among employees (13%). 
·  The number of self-employed Deaf and Disabled people has grown by 13% since the year to Q1 2014, over that period nearly a quarter (24%) of the net growth in self-employment was driven by self-employed Deaf and Disabled people.  

· Disabled self-employed people working full-time, earn 23% less a week than non-disabled self-employed people.
  

Insecure work  
The lack of job security and access to employment rights can prevent Disabled people for taking up employment as the evidence below from a person experienced in supporting Disabled people into employment illustrates:  

“As I've largely worked with people with learning difficulties we have tended to filter out jobs that do not offer these rights as standard. We would only connect them with reputable employers who we would be confident would comply with people's rights and entitlements.

However, the fact that so many jobs in the 'gig economy' do not offer employment rights, often unfairly disadvantages Disabled people - in that, it's very difficult to move away from dependence on benefits if there's not clarity about entitlement to sick pay. This is also true of zero hours / casual contracts where there is no guarantee of income at all. This has been a problem for some of the young people I've supported and their families who have been too worried about being worse off in work and have turned down job offers.”    
No all Deaf and Disabled people have support to filter out employers that do not comply with the employment rights, so can find themselves without sick pay or other rights.
Workers in insecure employment are not eligible for employment rights so are at greater risk of exploitation.  Disabled people, particularly people with learning difficulties can be at greater risk of exploitation as the case example illustrates:  

“One young man with a learning difficulty came to me and told me that he was leaving the supported internship as he had been offered a job which he had already started. When we investigated it, he had been offered a door to door sales job for a food delivery service which paid no standard wage at all. It was on a commission only basis. He was essentially walking the streets for nothing most evenings as he was not making any sales. He was proud that he had found this job without our support and believed his manager who told him that he would earn good money if he stuck at it. However, we felt he was being exploited and he reluctantly let go of the job and continued on the program until we found him a more suitable role”. 

Sick pay 
Disabled people are more likely to have long term health conditions resulting in periods when work is not possible and sick pay is necessary,  please see the evidence regarding this below and under Question 3: 

Deaf and Disabled people can have health conditions such as colitis, or MS, or mental health support needs that fluctuate and extended periods when work is not possible can be experienced. Also some Disabled people have many hospital appointments, which involve taking more time off work, see the 3 case examples below:

“Within the past twelve months I have needed four major operations to replace joints affected by osteo-arthritis in addition to sickness absence prompted by the lowering of my immune system caused by the regular treatment I undergo for my condition. For periods when I am recovering I am either in too much pain or knocked out by pain killers to be able to work. This has required extensive time off work within a relatively short time period. 

Another issue are hospital appointments that I have no control over sometimes communicated to me with very little notice. It’s not that I want to be off work – I really enjoy my job but without the operations I will lose mobility, my pain levels will increase and my ability to stay in employment will drop. I can’t think my way out of needing the operations. 

Luckily I work for a Deaf and Disabled People’s Organisation (DDPO) and have a very understanding employer who tries to keep me on full pay for as long as possible and works with me on phased returns but it is a small organisation with funding that is all target related and the financial pressures add to the strain on the organisation.”

“About eight weeks ago I had a crisis with my mental health medication. The side effects were too much. I am currently discharged from the mental health team so I went to the GP.  He said he couldn’t do anything as I would have to talk to a psychiatrist about the medication. ….. I asked what I was supposed to do – the side effects were stopping me from being able to work but I knew if I stopped the medication it would likely lead to a mental health crisis and so also having to miss work. He said he didn’t know.”

“I live with colitis. On days where I am excreting blood and mucus I am too weak to work. What I need then is rest – from experience if I push myself I then end up in intensive care. I don’t have negative ideas about what I can achieve. I know I am talented and always want to be as active as possible and get back to work as soon as I can. ……

I left the industry I am trained in because the long work days and stress from bosses pushing more and more work on you were bad for my health. There was no sick pay because they knew they could just replace us and bully the other workers to take on the extra work while they recruited….

I also tried freelancing but the stress of that also aggravated my condition worse and I ended up in hospital. Now I have a job with a Deaf and Disabled People’s Organisation with flexible working hours and a supportive environment. Opportunities like that are very rare.”

Deaf and Disabled People’s Organisations (DDPOs) understand the need for time off for hospital appointments/sick leave and the need for flexible working. However, some employers may not be supportive or willing to provide sick pay over an extended period.  This is concerning because an EEF (the manufacturers  organisation) survey shows that ‘long term absence is continuing to increase while, at the same time, the NHS is proving unable to support the working age population by providing timely and effective rehabilitation and medical treatment’.
   Support is needed to enable Disabled people who have to take extended sick leave to maintain employment. 

Recommendations: 

· Deaf and Disabled people in employment who regularly access NHS and Mental Health services need to be consulted about practical ways services can provide better support. 
· Restore the right for employers to reclaim statutory sick pay as a short-term measure.  As a long-term measure, explore options for allowing employers to reclaim the costs of keeping Disabled employees on full pay during periods of disability-related absence. 
·  Require employers to put disability equality employment policies in place, which would cover disability related sickness absence; disability leave; confidentiality; flexible working; time off for medical appointments.

Flexible working 

All employees that have worked for the same employer for at least 26 weeks are eligible for flexible working, such as flexible working hours or working at home. All employees have the legal right to request flexible working.

Flexible working is vital for many Disabled people. For instance some Disabled people need more time in the morning because the support of a carer is needed to wash and dress or a person may have a mental health support need which prevents working in the morning possibly due to the impact of medication as the case below illustrates:

Lucas* has complex mental health support needs. He found paid employment in a cafe. Not long after starting work his employer moved him onto the morning shift. Lucas found it difficult to get into work on time due to the side effects of his medication and after being late every day was threatened with the sack. As a result, he stopped taking his medication so he could get to work on time. The outcome was that Lucas ended up sectioned for a period of three months.  

* No real names are used in this evidence.

Disabled individuals can find travel difficult, either because of the pain and exhaustion experienced when travelling or there is a lack of accessible transport, so working at home can make the difference between being in work and being unemployed.  

However, Deaf and Disabled employees prefer not to be singled out for different treatment; many non-disabled workers experience the need for flexible working at some point during their working life, often due to family commitments.

Recommendation: the right to flexible working is well publicised and the information is provided in accessible formats in all places of work.  
Question 3
What barriers do you think are faced by individuals seeking to ensure they receive these payments? 

Employment rights are complicated as they depend on whether your status is ‘an employee’, ‘self-employed’ or a ‘worker’. As the TUC highlights, ‘Different pieces of employment rights legislation use slightly different statutory definitions for ‘workers’ and ‘employees’.  There are currently more than 12 tests of employment status within the law, including some which include or exclude agency workers from the scope of rights.’
 Additionally whether you are self-employed or not can be a contentious issue as the court case involving Uber drivers illustrated.
  Citizens Advice says that as many as 460,000 could be ‘bogusly self-employed’.
  
Barriers are created because employment rights are not easily understood.  Employment law needs to be much more straightforward, this would be achieved by ensuring that all those in work qualify for employ rights. Also  worker’s rights in all places of work need to be well publicised. 

Lack of accessible information  

Deaf and Disabled people experience an additional barrier as information about employment rights is often not available in accessible formats, for example Easy Read information is needed by people with learning difficulties, audio or braille for visually impaired people and a British Sign Language translation can be needed by Deaf people. 

Recommendations

· The government ensures there is a legal presumption that everyone qualifies for the full set of employee rights, placing the onus on the employer to prove that this is not the case.  For example the employer should not be able to simply label someone as self-employed so they can avoid their employment rights and tax responsibilities. Instead employers should have to demonstrate the individual is genuinely self-employed.
 
· Employment right are well publicised and the information is provided in accessible formats in all places of work.  
Advocacy
An advocate or support worker can be vital for providing an explanation on employment rights as well as supporting a Deaf or Disabled person through the process of challenging an employer. This is especially important because Deaf and Disabled people, including people with learning difficulties or mental health support needs can be wary of taking action for fear of retaliation from an employer.  Also Deaf and Disabled people may need support with other aspects of a legal challenge, for example support to fill in forms or deal with correspondence, or support to give evidence at a tribunal.  However, this support is often unavailable as while there is funding available for ‘into work support’ there is little or no funding for ‘in work support’ for Deaf and Disabled people,  also some community law organisations have closed due to the impact of LASPO Act 2012,
 and Deaf and Disabled People’s Organisations are over stretched.    
Support to challenge an employer can be provided by a Trade Union, but Deaf and Disabled people are not necessarily aware of this and may not belong to a union.   
Recommendations
· Government provides funding for ‘in work support’ for Deaf and Disabled people regarding their employment rights as well as support to challenge employers when employment rights are ignored. 

· Expand ‘union coverage in workplaces characterised by insecure work’ and to enable unions ‘to access workplaces where they are currently unrepresented in order to organise for better conditions at work,’ as recommended by the TUC.
  

4. What would be the advantages and disadvantages for businesses of state enforcement in these areas? 
Question 5
What other measures, if any, could government take to encourage workers to raise concerns over these rights with their employer or the state? 

· We agree with that the burden of proof of employment status should be reversed so the onus is placed on the employer not the worker. 
Restoration of employment rights

Deaf and Disabled people can be subject to harassment say for a stuttering or for another reason linked to an impairment.  Provisions for this were made under Section 40 of the Equality Act 2010
 which made employers liable for harassment of their employees by third parties.  However, these measures were repealed from 1 October 2013.
  

Recommendations 

· The provisions under Section 40 of the Equality Act 2010
 which make employers liable for harassment of their employees by third parties are restored.    
· We also call for the normal qualification period for protection from unfair dismissal to be reduced back down to 1 year.
  
Question 6

Do you agree there is a need to simplify the process for enforcement of employment tribunals? (yes/no /please give reasons) 
Yes there is a need to simplify the process. Those that win an award following an employment tribunal should not have to take any further action.  The law has been broken, just because it is employment law it should not be necessary to fill in forms or pay fees to have it enforced.  It should be up to the state to ensure that an employment tribunal decision is enforced.   
Many Deaf and Disabled people, especially those that have not been paid during sick leave will not be able afford to pay the fees and some will have difficulty filling in forms without support, both these issues can act as a heavy barrier to enforcement.  The financial liability for all enforcement fees should be firmly placed with the employer and only with the employer.  

Recommendations

· A record should be kept by the state of the fees awarded after a tribunal decision and whether they have been paid or not.  Enforcement measures should automatically kick in after the statutory payment period (14 days) has passed if the award has not been paid.   
·  The Department for Business, Energy and Industrial Strategy (BEIS) or another appropriate body should be given powers to pursue the award after the 14 days has passed.  
· The onus should be on the employer to prove they have paid the award as they have breached the law.
Question 7, 9 & 9
7. The HMCTS enforcement reform project will improve user accessibility and support by introducing a digital point of entry for users interested in starting enforcement proceedings. How best do you think HMCTS can do this and is there anything further we can do to improve users’ accessibility and provide support to users? 

8. The HMCTS enforcement reform project will simplify and digitise requests for enforcement through the introduction of a simplified digital system. How do you think HMCTS can simplify the enforcement process further for users? 

9) The HMCTS enforcement reform project will streamline enforcement action by digitising and automating processes where appropriate. What parts of the civil enforcement process do you think would benefit from automation and what processes do you feel should remain as they currently are? 
A digital point of entry will not be accessible for some Deaf and Disabled people who do not own or who cannot use a computer.  According to Ofcom in 2014 access to the internet was 65% for disabled people and 88% non-disabled people,
 although the percentages may have increased.  Technology can make computers accessible for Disabled people, but the software is often expensive and not all will be able to afford it.
  Therefore non-digital access always needs to be an available option for some Deaf and Disabled people. Information which is accessible to Deaf and Disabled people needs to be provided on the process of enforcement action.
Recommendations 

· Non-digital entry remains in place for those that need it.

· Accessible information on the enforcement action process is provided.
10) Do you think HMCTS should make the enforcement of employment tribunals swifter by defaulting all judgments to the High Court for enforcement or should the option for each user to select High Court or County Court enforcement remain? 

11. Do you have any further views on how the enforcement process can be simplified to make it more effective for users?
Question 12 
12)  When do you think it is most appropriate to name an employer for non-payment (issued with a penalty notice / issued with a warning notice/ unpaid penalty/ other)? Please give reasons.

The warning notice, which is issued after the statutory payment period (14 days) has passed should contain a warning that the employer will be named in a further  14 days for example, (this would be 28 days from the date of the tribunal decision), together with the financial sanction for non-payment of the original award.  An additional financial sanction should be added for every 6 six months of non-payment. 
Question 13 
What other, if any, representations should be accepted for employers to not be named? Please give reasons.

None. 
Part of the advantage of the naming scheme is that it will lessen the risk that Deaf and Disabled will be exploited as it will raise awareness that a particular employer has not fulfilled their employment rights, which is particularly important for Deaf and Disabled people and for the organisations that provide into work support.    
Question 14

What other ways could government incentivise prompt payment of employment tribunal awards?
We agree with the Equality and Diversity Forum that employers who fail to pay their judgment debts should be excluded from tendering for any Government contracts.    Also that all employers should be required to nominate an officer of the business who is to be personally responsible for compliance and who can and will be named on default.

15) Do you think that the power to impose a financial penalty for aggravated breach could be used more effectively if the legislation set out what types of breaches of employment law would be considered as an aggravated breach?

16 ) Is what constitutes aggravated breach best left to judicial discretion or should we make changes to the circumstances that these powers can be applied?

Question 17
Can you provide any categories that you think should be included as examples of aggravated breach?

Employers that have repeated breached employment law.

18) When considering the grounds for a second offence breach of rights who should be responsible for providing evidence (or absence) of a first offence? Please give reasons for your answer.

 19)What factors should be considered in determining whether a subsequent claim is a ‘second offence’? e.g. time period between claim and previous judgment, type of claim (different or the same), different claimants or same claimants, size of workforce etc.

Question 20
How should a subsequent claim be deemed a “second offence”? e.g. broadly comparable facts, same or materially same working arrangements, other etc.

Broadly comparable facts.

Question 21
Of the options outlined which do you believe would be the strongest deterrent to repeated non-compliance? Please give reasons

a. Aggravated breach penalty

b. Costs order

c. Uplift in compensation

We agree with the EDF that the most important remedy should be an uplift in compensation as this is likely to be of most benefit to the claimant. Aggravated breach penalties are not payable to the applicant, they are only payable to the Government.

Question 22
Are there any alternative powers that could be used to achieve the aim of taking action against repeated non-compliance?
We agree with EDF that publicly registered companies should be obliged to list any employment tribunal cases taken against them during the year and the outcome of any action in their Annual Report. It is important that shareholders are aware of the company’s industrial performance.

That concludes this response.

For more information contact: 

Inclusion London
336 Brixton Road
London, SW9 7AA

policy@inclusionlondon.org.uk
Telephone: 020 7237 3181
SMS: 0771 839 4687

www.inclusionlondon.org.uk
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