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More information about the consultation/ inquiry is available at:  
https://consult.justice.gov.uk/digital-communications/panel-composition-in-tribunals/  

https://consult.justice.gov.uk/digital-communications/transforming-our-courts-and-tribunals/supporting_documents/consultationpaper.pdf 

For more information contact:

Email: Policy@inclusionlondon.org.uk
Telephone: 020 7237 3181

1. Introduction

Inclusion London 

Inclusion London is a London-wide user-led organisation which promotes equality for London’s Deaf and Disabled people and provides capacity-building support for over 70 Deaf and Disabled People’s Organisations (DDPOs) in London and through these organisations our reach extends to over 70,000 Disabled Londoners.   

Disabled people

· In 2012/13 there were approximately 12.2 million Disabled adults and children in the UK, a rise from 10.8 million in 2002/03.  The estimated percentage of the population who were disabled remained relatively constant over time at around 19 per cent.

· There are approximately 1.2 million Disabled people living in London.

2. Inclusion London’s response

Inclusion London welcomes the opportunity to respond to the ‘Transforming our Justice System’ consultation: panel composition in tribunals.   The response is focused on the impact of the proposed reforms on Deaf and Disabled people.  
Question 7: Do you agree that the SPT should be able to determine panel composition based on the changing needs of people using the tribunal system? 
Please state your reasons.

We strongly oppose the proposal to only provide a tribunal panel consisting of a single member/a judge, unless decided otherwise by the Senior President of Tribunals (SPT) for tribunals involving Deaf and Disabled people.
Reasons

For a tribunal to be fair and just for Deaf and Disabled people knowledge of the impact of different impairments or long term health conditions on daily life and the ability to work is needed. Judges do not have the necessary knowledge and expertise and therefore need the involvement of Disability Qualified Panel Members, (DQPM).
Welfare benefits such as Attendance Allowance, Personal Independence Payment (PIP), Disability Living Allowance (DLA) and Employment Support Allowance (ESA) can only be claimed by Deaf and Disabled people so there  are no ‘changing needs’ within this group regarding the composition of the tribunal panel therefore decisions by the SPT do not need to be made on an individual basis.
Likewise for when a Deaf or Disabled person is involved in other benefit tribunals such as Jobseekers Allowance tribunals knowledge of the impact of the Disabled person’s impairment is always needed so there it is not necessary to make a decision on an individual basis.

Also when a Deaf and Disabled person’s impairment is likely to have a bearing on the decision such as in an employment tribunal the default position should be to involve DQPMs in the tribunal.

Recommendation

We recommend that the default position when the tribunal user is a Deaf and Disabled person that disability qualified panel members (DQPM) are routinely involved.     
Question 8: In order to assist the SPT to make sure that appropriate expertise is provided following the proposed reform, which factors do you think should be considered to determine whether multiple specialists are needed to hear individual cases? 
Please state your reasons and specify the jurisdictions and/or types of case to which these factors refer.

Knowledge of the impairments and long term health conditions is essential to properly assess a Deaf or Disabled person’s claim for welfare benefits. A legally trained judge will not have the necessary medical training and knowledge of different impairments or health conditions that a medical expert such as a GP does.  Also a judge  will not know the impact of an impairment or health condition on daily life or the ability to work, which Deaf and Disabled people ‘experts by experience’ do know.
Below we give a practical example of the type of case that illustrates the need for the involvement of medical professional and a Disabled person as non-legal disability qualified panel members, and also shows the financial impact of an inaccurate assessment:  
Jo was assessed for PIP. After 7 months of waiting with no money Jo was only awarded standard care but was not awarded the mobility component of PIP,  although she had been in receipt of the highest rate of both the care and mobility components under DLA.  See a description of Jo’s health conditions below, some of which is in Jo’s own words: 

Medical conditions

-Jo survived endocarditis a life threating condition, which resulted “in massive vegetative growths and abscesses on her heart valves & lungs, which left me with chest pain and constantly breathless”. 
-Non- epileptic seizures, which occur 6 to 8 times daily. During and after each seizure Jo cannot speak or understand any verbal or written communication. Also or up to an hour afterwards, Jo said, “I have very limited powers of comprehension, answering the simplest arithmetic or general knowledge question wrongly”.  Jo is prescribed Morphine and Oxycodone), and several other drugs which cause drowsiness.

-Frozen pelvis: In Jo’s words this is “In layman's terms this is a condition where all abdominal organs are stuck together due to adhesions. The bowel, bladder and intestines are constantly pulling each other around as they fill and empty. The pain is unimaginable. Leg movement of any kind is almost impossible without large doses of 'Class A' pain relief i.e. Morphine, Targinact.” 
In January 2016 Jo and her husband had to attend court, “for re-possession of our house we've been in for 30 yrs” and “Our car, purchased on the Mobility scheme over 4 yrs. lies in the drive with no Road Tax or Insurance. We are ‘trapped' at home.” This situation was due to the delay in benefit receipt, caused by an inaccurate initial PIP assessment.  

Without the expertise of a medical professional and Disabled expert by experience, a judge will be left in the position of using a medical dictionary to find information about different long term health conditions or impairments and left guessing about the impact of them daily life and the ability to work.  

If only a judge makes the decision this will compound the inaccurate initial assessment, which is often conducted by someone without the necessary knowledge as the example below from an organisation that supports Disabled people during assessments illustrates:   
“I have recently supported 3 disabled people "assessments" who have autism and other related conditions and have been shocked at how inappropriate and irrelevant the questions were.  The "assessor" had not the slightest idea about anything related to autism.
An understanding of people on the autistic spectrum/learning difficulties is needed before a decision to award welfare benefits can be made.  Knowledge of the impact of different impairments as well as awareness of  fluctuating conditions such as depression, irritable bowel syndrome or muscular sclerosis is also needed. 
We do not believe that a judge on their own can bring the necessary expertise and understanding to the decision making because Judges lack the necessary medical expertise and understanding of different impairments and long term health conditions and the impact of impairments on daily life and the ability to work.  Therefore it is absolutely necessary for a medical expert such as a GP and a Disabled person to sit on the tribunal panel with the judge.  Otherwise there is a high risk of a miscarriage of justice occurring.
Cuts in spending 
One of the reasons given for removing NLM of tribunal panel included the need to reduce costs.  We are extremely concerned that the government’s wish to cut spending will once again be considered more important than the wellbeing of Deaf and Disabled people.  
Disabled people have already been disproportionally impacted by government’s cuts in spending as research conducted for the Equality and Human Rights Commission (EHRC) on the cumulative impact of tax and welfare reforms revealed:

“.. are more negative for families containing at least one disabled person, particularly a disabled child.

In addition the UN Committee on the Rights of Persons with Disabilities conducted an inquiry concerning the UK and N.Ireland.
 The areas the committee examined included Disabled people’s rights to an ‘Adequate standard of living and social protection’ ( under Article . 28).  The Committee found: “…..that there is reliable evidence that the threshold of grave or systematic violations of the rights of persons with disabilities has been met….
  
The UN Committee on Economic, Social and Cultural Rights said 

“The Committee is deeply concerned about the various changes in the entitlements to, and cuts in, social benefits introduced by the Welfare Reform Act 2012 and the Welfare Reform and Work Act 2016…”, and called on the government to: “reverse the cuts in social security benefits introduced by the Welfare Reform Act 2012 and the Welfare Reform and Work Act 2016; 

The Committee also recommended the government “review the impact of the reforms to the legal aid system with a view to ensuring access to justice and the provision of free legal aid services, in particular for disadvantaged and marginalized individuals and groups.” Disabled people are a disadvantaged group and the changes to the composition of the tribunal panels will result increase in the disadvantage experienced by Deaf and Disabled people
DWP wishes reduce welfare benefit spending and to ‘complete large numbers of assessments ‘quickly and accurately’.
   However, the assessments are conducted quickly but not accurately according to the experience of Deaf and Disabled people, backed by the NAO report which highlights that only 13% of PIP and ESA assessment reports reached the necessary standard, 
 which indicates that 87% of the PIP and ESA assessments are below standard.

Medical evidence and the evidence of Disabled people is often ignored as the example below indicates:

“…..the DWP decision makers report stated all Capita remarks and ignored my medical evidence, my urologist Professor G. seems to have been ignored…. 

-The assessor said that I showed no signs of low mood or anxiety yet I told her that I had taken my Citalopram and Diazepam before she came, I also told her that I had thoughts most days of suicide. 
-She said she did not observe me having wet clothing or to sit on towels. I was sitting on a towel during the assessment!” 
Prevention of Deaths’ reports by two Coroners have raised the need for medical evidence to be considered by the DWP decision maker regarding people with mental health support needs


Quick, inaccurate assessments have a human cost as they leave Deaf and Disabled people with little or no income, struggling to pay basic living costs, particularly as the process of challenging inaccurate assessments can be very lengthy.   As a result Disabled people are left with little or no income, which can also impact on the children of the Disabled person as illustrated below:     

“I have previously recieved pip for two years before being made to reapply. 

I am under a psychiatrist my gp  this has really knocked me back and as a result me my husband and my two young boys are having to live on £90 a week esa payments. 

I am currently waiting for my case to be heard at a tribunal as my mandatory reconsideration was refused almost instantly.”  
Importance of tribunals
Currently the tribunal panel with the involvement of DQPMs provides a light at the end of a tunnel, as the panel gives due consideration to the Deaf or Disabled people’s testimony regarding the impact of their impairment and also examines the evidence of health professionals. The tribunal  hearings have reversed many wrong decisions, righting the injustice of the initial inaccurate assessment.  We are extremely concerned that proposed change will result in Deaf and Disabled people experiencing miscarriages of justice system and the light at the end of the tunnel will be extinguished. 

The MoJ may wish to cut costs but Disabled people have borne the brunt of the cuts made by the government following the crash in the global economy  The changes to the composition of the tribunal panels particularly regarding tribunals for welfare benefits threaten once again Disabled people’s right to an adequate standard of living and access to justice.
Large number of successful appeals

Currently a large number of appeals are successful.  The most recent figures show that:

· 65 per cent of PIP decisions overturned;

· 60 per cent of ESA decisions overturned;

· 57 per cent of disability living allowance decisions overturned;

· 46 per cent of jobseeker's allowance decisions overturned.

We are concerned that there will be fewer successful appeals if they are only heard by a judge, because they lack the expertise in different impairments and health conditions. We are aware that this would help reduce the spending on welfare benefits, which the government wishes to do but it will leave many Deaf and Disabled people without the ability to pay for basic living costs such as food, fuel or rent.   
Recommendation

· We recommend that the SPT does not determine panel composition on an individual basis. Instead a medical professional such as a GP and a Disabled person who is an ‘expert by experience’ sits on the panel with a judge as DQPMs for welfare benefit tribunals involving Deaf and Disabled people.

· We also recommend that other tribunals such as employment tribunals involving a Deaf and Disabled person ensure that DQPMS sit on the panel with the judge.  

Question nine: Do you agree that we have correctly identified the range of impacts, as set out in the accompanying Impact Assessment, resulting from this proposal?

No the range of impacts has not been correctly identified; the impact on Disabled users of tribunals has been ignored.  The impact assessment says: “These reforms would primarily affect the tribunal panel members” which is not correct, as Disabled people will be affected.       
On page 5 of the impact assessment the figures of the number of ‘sittings’ by Non Legal Members (NLM) are given.  The figures are highest for Social Security and Child Support (SSCS), (21,402 ‘sittings) and Mental Health tribunals (32,974) so these are the user groups that will be primarily affected by the removal of NLM/DQPMs.
The impact assessment does acknowledge the possible impact on users, saying  ‘the number of successful appeals and user experience could be negatively affected by the change in panel composition.’ But then gives examples which a ‘suggest this is unlikely to be significant’.  However, none of the examples give a fair comparison with Deaf and Disabled adults undergoing a welfare benefit assessment.   
10. What do you consider to be the equalities impacts on individuals with protected characteristics of the proposed option for reform? Please state your reasons.

 We are also concerned that equality Impact assessment also does not mention the impact on Disabled tribunal users. Only the possible impact on disability qualified panel member (DQPM) is considered. Nothing is raised regarding Disabled tribunal users.
The impact assessment and the equality impact assessment are totally inadequate. We believe the impact on Deaf and Disabled adults will be significant and detrimental to the extent that disabled people will experience miscarriages justice if the reforms go ahead in their current form. 
Recommendation for questions 9 and 10

The impact assessment and the equality impact assessment are done again taking the impact on Deaf and Disabled people into consideration. 

That concludes this response.

For more information contact: 

Inclusion London
336 Brixton Road
London, SW9 7AA

policy@inclusionlondon.org.uk
Telephone: 020 7237 3181
SMS: 0771 839 4687

www.inclusionlondon.org.uk
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� Family Resources survey United Kingdom 2012/13: 


� HYPERLINK "https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/325491/family-resources-survey-statistics-2012-2013.pdf" �https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/325491/family-resources-survey-statistics-2012-2013.pdf�  (page 61)  


�� HYPERLINK "https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/325491/family-resources-survey-statistics-2012-2013.pdf" �https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/325491/family-resources-survey-statistics-2012-2013.pdf�  (page 64)





� � HYPERLINK "http://www.equalityhumanrights.com/publication/research-report-94-cumulative-impact-assessment" �http://www.equalityhumanrights.com/publication/research-report-94-cumulative-impact-assessment�  


� Under Article 6 of the Optional Protocol.


�� HYPERLINK "http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRPD%2fC%2f15%2fR.2%2fRev.1&Lang=en" �http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRPD%2fC%2f15%2fR.2%2fRev.1&Lang=en� 


 � HYPERLINK "http://www.ohchr.org/EN/HRBodies/CRPD/Pages/InquiryProcedure.aspx" �http://www.ohchr.org/EN/HRBodies/CRPD/Pages/InquiryProcedure.aspx� 


�� HYPERLINK "http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E/C.12/GBR/CO/6&Lang=En" �http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E/C.12/GBR/CO/6&Lang=En� 


� � HYPERLINK "https://www.nao.org.uk/wp-content/uploads/2016/01/Contracted-out-health-and-disability-assessments.pdf" �https://www.nao.org.uk/wp-content/uploads/2016/01/Contracted-out-health-and-disability-assessments.pdf� 


� � HYPERLINK "https://www.nao.org.uk/wp-content/uploads/2016/01/Contracted-out-health-and-disability-assessments.pdf" �https://www.nao.org.uk/wp-content/uploads/2016/01/Contracted-out-health-and-disability-assessments.pdf�


� � HYPERLINK "https://www.judiciary.gov.uk/wp-content/uploads/2014/06/OSullivan-2014-0012.pdf" �https://www.judiciary.gov.uk/wp-content/uploads/2014/06/OSullivan-2014-0012.pdf�


� HYPERLINK "http://www.disabilitynewsservice.com/yvette-cooper-slams-appalling-failure-of-ministers-to-act-over-coroners-letter/" �http://www.disabilitynewsservice.com/yvette-cooper-slams-appalling-failure-of-ministers-to-act-over-coroners-letter/�  


� � HYPERLINK "http://www.disabilitynewsservice.com/six-years-on-and-still-no-dwp-progress-on-further-medical-evidence/" �http://www.disabilitynewsservice.com/six-years-on-and-still-no-dwp-progress-on-further-medical-evidence/� 


� � HYPERLINK "https://www.gov.uk/government/statistics/tribunals-and-gender-recognition-certificate-statistics-quarterly-april-to-june-2016" �https://www.gov.uk/government/statistics/tribunals-and-gender-recognition-certificate-statistics-quarterly-april-to-june-2016�
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