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1. Introduction

Inclusion London 

Inclusion London is a London-wide user-led organisation which promotes equality for London’s Deaf and Disabled people and provides capacity-building support for over 90 Deaf and Disabled people’s organisations in London and through these organisations our reach extends to over 70,000 Disabled Londoners.   

Disabled People
·  In 2012/13 there were approximately 12.2 million Disabled adults and children in the UK, a rise from 10.8 million in 2002/03.  The estimated percentage of the population who were disabled remained relatively constant over time at around 19 per cent.

· There are approximately 1.2 million Disabled people living in London.

2. Inclusion London’s evidence

Inclusion London welcomes the opportunity to submit evidence to the Social Security Advisory Committee’s inquiry on decision making and mandatory reconsideration before appeals in DWP and HMRC.  

Our evidence is focused on the impact of Mandatory Reconsideration (MR) for Employment Support Allowance (ESA) only. 
In October 2015 we obtained information, including cases examples, from five organisations in four London boroughs and from nineteen individuals in January 2016, to ensure we could reflect the current experience of Deaf and Disabled people.  We are aware that the evidence is not based on a comprehensive survey of Disabled people in London but none the less believe it will contribute to the picture of Disabled people’s experiences of the process of applying for Employment Support Allowance, (ESA) and the Mandatory Reconsideration (MR).  
Summary
· The process of applying for ESA can leave Disabled people with little or no income so food, fuel and rental bills become increasingly difficult to pay. Mandatory reconsideration can prolong the process and extend the time Disabled people have little money. Deaf and Disabled People’s Organisations have informed us the number of Disabled people facing eviction and using foodbanks has increased over the last 18 months/2 years, this due in part to the slow process in being found eligible for benefits.  

· Medical evidence is a vital part of an application but it can be difficult for Disabled people to get hold of, therefore we recommend that DWP always obtains medical evidence.

· The application form for ESA asks for contacts for the Disabled person’s health professionals but the DWP does not always contact them, this should be clearly stated on the form.
· More information needs to be provided about the MR process, particularly regarding the timescales for submitting further evidence.
· The MR cold calling is extremely distressing for some Disabled people.  Notification of when the telephone call will take place needs to given in writing, together with details of the content and purpose of the call. 

· Applying for Jobseekers Allowance while waiting for MR notice/appealing a ESA decision poses difficulties for Disabled people because they know they are ‘not fit for work’ because of the impact of their impairments and are therefore not able to fulfil the claimant commitment.
Statistics
We found statistics for mandatory reconsideration that were published in October 2014. However, they do not reveal the outcome of the MR, only the number of reconsiderations and the clearance time.  It is not clear to us whether these are the only statistics that have been published. The statistics showed:  

‘From October 2013 to 31 October 2014, there have been 177 thousand MR Requests made to DWP related to Employment and Support Allowance (ESA).  Most ESA MR requests (90%) are in relation to Work Capability Assessment decisions.
ESA MR Clearance times 
75% (129 thousand) ESA MRs are cleared within 30 days.

52% (90 thousand) were cleared within 14 calendar days.

25% (44 thousand) took more than 30 days to clear. Such cases are typically more complex cases, or where requested information has not been provided to the Department.’

Impact on Disabled people of mandatory reconsideration for ESA  

When Disabled people are refused ESA they can be left with little or no income and struggle to pay rent, fuel and fuel bills as a result.   Deaf and Disabled people’s organisations have informed use that more Disabled people are being evicted or need the support of foodbanks over the last 18 months/2 years due in part to slow applications process for benefits.  Mandatory reconsideration makes matters much worse because it prolongs the period on a very low income as the case example below illustrates:
Case example

The original decision found the Disabled person was not eligible for ESA because they had been awarded 0 points. Mandatory Reconsideration (MR) confirmed this.  However, the decision was reversed at appeal tribunal where the Disabled person was given 30 points.  But by that time their housing benefit stopped, they had been evicted and thrown further into depression.

DDPOs opinion of MR

Several Deaf and Disabled people’s Organisations (DDPOs) viewed MR as a rubber stamping of the initial assessment because a change of decision was so rare. An organisation which provides support for people with HIV said:

“People with HIV who have serious mental health issues are being found fit for work, we then submit a Mandatory Reconsideration and quite often the original decision is upheld. We are seeing more need to go to tribunal”.
However, another DDPO found that if they provided support to the Disabled person so the points system and why they had failed the WCA was explained and medical evidence was presented then a MR could be successful.   

Medical evidence
Medical evidence can be a crucial element of a successful application.  However, this evidence can be difficult for Disabled people to obtain, for instance:

· Some health professionals require a fee, which not all Disabled people can afford to pay, which puts their application at a considerable disadvantage.   
· Not all disabled people are able to request the information from a professional without support e.g. a person with learning difficulties may not be able explain to their doctor/health professional what is needed and why.
· Disabled person may see different GPs according to who is available, so some GPs do not have a detailed understanding of the impact of the disabled person’s condition as a result adequate evidence cannot be obtained.     
The application form for ESA asks for the contact details of health professionals, but the DWP does not always contact them. This is not made clear on the application form, so Disabled people can presume the DWP will contact their health professional and therefore does not submit medical evidence.  We recommend that the DWP always obtains the medical evidence because of the difficulties Disabled people have in obtaining it, mentioned above. If this does not occur then at a minimum the application form needs to make it clear that the DWP may not contact health professionals.   
Cold calling

Disabled people can find the cold calling undertaken as part of the mandatory reconsideration process very difficult as Dr Lichfield in the fifth review of WCA mentioned:    
‘Responding to a ‘cold call’ is particularly difficult for those with mental

health conditions or learning disabilities, and does not allow a person

who requires the support of a representative to arrange to have them

present.’ 

The case example below illustrates that Disabled people with other impairments also find cold calling difficult.  The case also shows how   stressful the process is for Disabled people and that eviction can result because of the lack of benefit payments:  
I fell ill in 2000 when I was 34 and stopped working. I was a highly paid temp in IT in the City earning about £30k in 2000. I am a single woman, now 50, sick/disabled with a long term, chronic, unpredictable, fluctuating condition.  
My 'transfer' from IB to the new ESA began in summer 2013 when I submitted the form. I didn't hear anything until June 2014 when ATOS wanted to see me in July. The first appointment was cancelled by them on the day because they didn't have the staff. So it was rearranged for the end of the month. That's about a year from submitting the form to the ATOS assessment. 

The ATOS girl was very young, a physiotherapist, …... I was grieving my Mum, I cried and cried all through the assessment……

I didn't recognise her ATOS report, it had nothing to do with me.

The mandatory reconsideration was in October (2014) where a .. woman with no medical training was so aggressive, so bullying, I was shocked. When I put the phone down, and I wasn't expecting the call, I doubled over in pain, I had a weird chest pain I've never had before and for a moment couldn't breath properly. I was worried what was happening, was it my heart. The mandatory thing phone call came out of the blue, there wasn't even a letter to say they would call this day or time, no notification, nothing. I had no one with me, I was resting in bed when she called, … totally unprepared. I didn't know what she would ask.

After she failed me, payments ceased completely, never mind a lower rate. I couldn't sign on, too ill, plus I was supposed to go and find a new home…..  So I had no money, and no one told me about hardship payments.

On top of all this, my greedy landlords evicted me because, being in London, suddenly they could sell my home for … more than double what they paid. I was being made homeless after 10 years. So bereavement, I just lost my Mum,

I appealed and it went to court in January 2015. I had no time to get help over Christmas due to the holidays, there isn't much help now anyway due to funding cuts, so there was no submission. I had no one with me, no legal representative. I was thrown to the lions. I hadn't slept in over 24 hours, I could barely talk. With the stress, my symptoms were much worse and I was bleeding from behind. The stress and trauma the DWP put you through is intense.
There was a day last March (2015) I thought was going to be my last. I didn't know if I would ever pass ESA, it seemed impossible, my landlords were threatening to forcibly evict me, and I had nowhere to go never mind anyone to talk to. ….
DDPOs are telling us that evictions or risk of eviction has increased in the last 18 months. Without support Disabled people can become homeless.  Below is evidence from an organisation that provides support to people with mental health support needs:

“People with schizophrenia and severe mental health problems often come to us for support at a crisis point, when they have had   no income for some time, and are on the point of eviction. The person has often applied for ESA but been found fit for work. Our advocacy worker has to negotiate with housing department to avoid evictions.  

There have been cases when the advocate provides support to apply for JSA but the Jobcentre staff has seen the Disabled person is not well enough to work at the interview and told them to apply for ESA. The Disabled person is in Catch 22 situation - meanwhile they have no income.  

The advocacy worker now always asks for the professional qualifications of the officer carrying out WCA when appealing decisions, because the impact of the disabled person’s condition has often not been adequately recognised “.
The words from  the DDPO above also shows the dilemma Disabled people have with applying for Jobseekers Allowance because they are not ‘fit for work’  and unable to fulfil the claimant commitment, and are placed in a catch 22 position regarding claiming benefits.  The case example below provided by a Disabled person with Repetitive strain injury also illustrates this. 
Only 50% of decision makers believe MR effective

According to Dr Lichfield,    

‘only half of dispute resolution Decision Makers perceived the process to be effective, with even fewer original Decision Makers sharing the view.’ 
 

Dr Lichfield goes on to say

‘Whilst on the face of it, the introduction on mandatory reconsideration is a positive step that will reduce the need for individuals to go through unnecessary appeals, it is not perceived as such by many people…..

The dominant features of negative feedback from individuals were that they found the process stressful, it took too long and there was no guidance on when consideration might be completed.
  
As feedback given to Dr Lichfield mentions the whole process is long and extremely stressful for Disabled people as the case below illustrates:
Case example
1. I suffer from a severe level of Repetitive Strain Injury, (RSI) in both of my wrists, and had previously suffered with problems with one ankle and depression.

2. I was assessed by Atos at the end of January 2015.  

I also explained why I did not take painkillers, ……  The pain caused by RSI increases with the activity, warns of damage caused, and takes a long time to calm down. Taking painkillers would dull the warning of damage and risk worsening the condition.  The pain is a signal to stop the activity,….  

3. In early February, the Decision Maker concluded that as I do not take painkillers, the pain from my wrists must not be affecting my life to a significant extent, and therefore I am perfectly fit to work.

I applied for my mandatory reconsideration. The timescales of which were not properly explained to me, so I did not get the chance to send in evidence (such as the NHS pages about RSI), but I did have a long phone call where I gave supplementary evidence. The person who answered the call was really happy to get all the examples of how this affects my life, and he felt very positive about my case as he rarely sees such an obvious example of someone who has been misdiagnosed.

The Decision Maker went through my points, and persistently said that as I choose not to take pain relief it does not affect me to an extent that would affect me carrying out the minimum activity.

While I awaited my appeal I was very stressed and frequently ill, which made it hard to prepare for it. It also made me think about the logistics of what happens if I lose my appeal; I concluded that if I were declared fit for work I would sign on as a jobseeker, but inevitably would get sanctioned for some aspect of my disability being incompatible with the activities required by the Jobcentre. This was the spring of 2015,…..

 In June 2015 I won my appeal.  The tribunal said….” If he were found capable of work this would result in a substantial risk of his condition becoming worse." 

    The tribunal recommended I be reassessed in 12 months' time.

The whole process was extremely stressful for the Disabled person. Before the successful appeal the Disabled person felt that the only way out was suicide. To have to repeat the whole process in 12 months’ time would have a further detrimental impact on the Disabled person’s health and wellbeing.   

The Disabled person made several recommendations which included:

· When the mandatory reconsideration is offered, give them a timescale by which to send evidence in, as I did not receive this.   

· Have a rule in place that assessors must have awareness of the condition they are assessing,….  

Lack of information

The lack of information regarding the MR process mentioned in the case above is not an isolated case, as an email below illustrates: 

I failed to attend my atos work Assessment due to being ill with a flu virus. I wrote alerting them my reason why I didn't attend……..
Now I'm waiting on a decision from them to see if they have reconciddesired their decision .I write to you in the hope I can be given somekind of positive info on this considstation process I find myself.I AM AT AN ALL TIME LOW. .FEELING STRESSED .WORRIED SICK I FEEL. I PRAY AND HOPE YOU CAN GIVE ME ADVICE ON WHERE I STAND .THIS IS A CHRISTMAS I WON'T TO FORGET COS OF ATOS DECISION

Disabled people have committed suicide as a result of being found fit for work following a WCA. A Coroner’s ‘Prevention of future deaths report
 concerning the suicide of Mr O’Sullivan following a Work Capability Assessment (WCA) found: 

 “CIRCUMSTANCES OF THE DEATH 

I found that the trigger for Mr O’Sullivan’s suicide was his recent assessment by a DWP doctor as being fit for work.” 

The coroner raised the following: 

“The MATTERS OF CONCERN are as follows.

The DWP assessing doctor (who saw Mr O’Sullivan for a 90 minute

consultation) did not take into account the views of any of Mr O’Sullivan’s treating doctors, saying that the ultimate decision maker would do that. However, the ultimate decision maker (who is not, I understand, medically qualified) did not request and so did not see any reports or letters from Mr O’Sullivan’s general practitioner (who had assessed him as being unfit for work), his psychiatrist or his clinical psychologist.”
As we mentioned before we recommend that the DWP decision maker always collects the medical evidence, this is particularly important for people with mental health support needs or for people with learning difficulties. We also recommend that the WCA assessors have some expertise in the impairments of the Disabled people they assess.
A research report published online in November 2015 by the British Medical Journal entitled, ‘First, do no harm’: are disability assessments associated with adverse trends in mental health? A longitudinal ecological study’,
 looked at the whether there was a link between the WCA and deteriorating of mental health. The research found: 

‘Results Each additional 10 000 people reassessed in each area was associated with an additional 6 suicides’.

Lord Freud has announced ‘plans to introduce a clearance time target for all benefits, starting with ESA from April 2016’
, which will help reduce waiting times but this will not answer all the difficulties caused by the ESA/MR assessment process.

Conclusion

Many initial decisions regarding ESA are incorrect as 52% of ESA appeals are successful at tribunal
. According to several Deaf and Disabled People’s organisations MR can confirm this incorrect decision so Disabled people are forced to go to tribunal to have the decision over turned.  The whole process of applying for ESA is long and extremely stressful, especially as Disabled people are having to survive on an extremely low income and struggle to pay rent, fuel and food bills and in some cases are evicted as a result. Mandatory reconsideration can just prolong this difficult period of low income. 
We believe that the DWP decision maker should collect the medical evidence from health professionals as some Disabled people do not have the capacity or the funds to pay for the evidence.  If this recommendation is not acted on the application form needs to make it clear that the DWP may not contact the health professionals.   

More information about the MR process is needed, particularly regarding the timescales for submitting further evidence. For some Disabled people the cold calling aspect of the MR assessment process is distressing; notification of when the call will take place together with the content and purpose of the call should be sent to the Disabled person in writing in advance of the call.
Applying for Jobseekers Allowance while waiting for MR notice/appealing a ESA decision is not possible for Disabled people because they know they are ‘not fit for work’ and are therefore not able to fulfil the claimant commitment.

It is vital that the initial decisions are more accurate.  Ultimately we believe the WCA should be abolished and replaced by an assessment co-produced by Disabled people, based on the social model of disability
. 

  
For more information contact: 

Inclusion London

336 Brixton Road
London, SW9 7AA
Email: Policy@inclusionlondon.org.uk  
Telephone: 020 7237 3181 
SMS: 0771 839 4687

www.inclusionlondon.org.uk

Registered Charity number 1157376
Company registration number: 6729420
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� Family Resources survey United Kingdom 2012/13: 


� HYPERLINK "https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/325491/family-resources-survey-statistics-2012-2013.pdf" �https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/325491/family-resources-survey-statistics-2012-2013.pdf�  (page 61)  


�� HYPERLINK "https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/325491/family-resources-survey-statistics-2012-2013.pdf" �https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/325491/family-resources-survey-statistics-2012-2013.pdf�  (page 64)





� � HYPERLINK "https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/387871/MR_adhoc_final.pdf" �https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/387871/MR_adhoc_final.pdf�





�� HYPERLINK "https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/380027/wca-fifth-independent-review.pdf" �https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/380027/wca-fifth-independent-review.pdf�


� � HYPERLINK "https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/380027/wca-fifth-independent-review.pdf" �https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/380027/wca-fifth-independent-review.pdf� 


� � HYPERLINK "https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/380027/wca-fifth-independent-review.pdf" �https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/380027/wca-fifth-independent-review.pdf� 





�  � HYPERLINK "https://www.judiciary.gov.uk/wp-content/uploads/2014/06/OSullivan-2014-0012.pdf" �https://www.judiciary.gov.uk/wp-content/uploads/2014/06/OSullivan-2014-0012.pdf�


�  � HYPERLINK "https://www.judiciary.gov.uk/wp-content/uploads/2014/06/OSullivan-2014-0012.pdf" �https://www.judiciary.gov.uk/wp-content/uploads/2014/06/OSullivan-2014-0012.pdf�


�  � HYPERLINK "http://jech.bmj.com/content/early/2015/10/26/jech-2015-206209.full" �http://jech.bmj.com/content/early/2015/10/26/jech-2015-206209.full� 


�  � HYPERLINK "http://jech.bmj.com/content/early/2015/10/26/jech-2015-206209.full" �http://jech.bmj.com/content/early/2015/10/26/jech-2015-206209.full� 


� � HYPERLINK "http://www.parliament.uk/written-questions-answers-statements/written-question/lords/2015-03-19/HL5873" �http://www.parliament.uk/written-questions-answers-statements/written-question/lords/2015-03-19/HL5873�





� � HYPERLINK "http://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2015-09-08/9593/" �http://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2015-09-08/9593/�   


� � HYPERLINK "https://www.gov.uk/government/publications/2010-to-2015-government-policy-equality/2010-to-2015-government-policy-equality#appendix-9-the-social-model-of-disability" �https://www.gov.uk/government/publications/2010-to-2015-government-policy-equality/2010-to-2015-government-policy-equality#appendix-9-the-social-model-of-disability�
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