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Key points from DDPO Legal Network meeting discussions on “The Care Act: nearly one year is it working?” Meeting on 8 March 2016
The Powerpoint presentation on Key rights and Top tips under the Care Act, together with a FAQ document on the Care Act for Ex-ILF users and other people with high support needs can be downloaded here:

Key Findings about implementation of the Care Act

· Context of an estimated £2.8 billion social care funding gap (£3.5 billion gap without taking into account the 2% social care precept ) by 2020= a funding crisis 

· The public narrative of disabled people as scroungers in context of benefits seems to be creeping into the attitudes of people working in social care including assessors and social workers .
· Poor quality assessments:

a) Little knowledge of Care Act being demonstrated

b) Individuals are not being involved, often at all, in the assessment process. For example the assessment record is not being shared with the individual even though it is often entitled “My Assessment / My support plan”!

c) People not told in advance the questions that will be asked

d) Minimal and often inaccurate information

e) Assessment descriptions of people’s needs are getting blander / more vague and fail to capture the level of impairment and need and impact of this on people’s lives. If the assessment does not convey the real levels of support needs it is much easier to limit or deny eligibility for support
f) Assessments not produced before they move to support planning stage

g) People have no record of assessment / support – or record is so minimal as to be useless

h) LA’s make verbal undertakings or confirmation of needs and support but these are not translated into assessment or support plans and there is no record that people can use to challenge 
· Independent advocacy duty: LA’s are getting out of their duty to provide independent advocacy by citing any ability for people express their needs or views as evidence that they have sufficient capacity to be involved and therefore are not eligible for independent advocacy.
· Assessors are pressurising people to use more and more informal unpaid support to meet their needs  - even to the point of suggesting people try and set informal support (through facebook etc) where they have none rather than treat need as a eligible need the LA may have a duty to meet.

· LA’s are reducing or capping indicative budgets that do not reflect peoples levels of need / support

· No information or guidance on how the new national living wage will affect Direct Payment users who employ P.A’s  - as they could be in breach of employment law or have to cut hours and therefore will not have their needs met

· More and more examples of inadequate support being offered to meet needs ie 15 minute visit and splitting needs up in specific functions that cannot reflect the spirit or the principle of well-being 

· Increasing restriction by LA’s on what Personal Budgets and Direct Payments can and cannot be used for which goes against ethos of Direct Payments and Care Act

Challenging assessment and support planning

· Know LA duties and your entitlements under the Care Act ( see PowerPoint presentation on Key rights and Top tips under the Care Act, together with a FAQ document on the Care Act for Ex-ILF users and other people with high support needs)
· Ask for assessment process and questions in advance

· Prepare before the assessment. Be clear about your needs and what support you want and be able to show how your preferred support is the best way of you achieving well-being

· LA’s must put you at the heart of the assessment and support planning process to the extent that the support plan must be developed collaboratively, must be agreed with you and any disagreements  must be identified and recorded. 
· If you are not fully involved or you are not happy that the assessment or support plan does not reflect your needs challenge the process quickly in writing / email
· If the LA assessors verbally make promises or commit to actions put these verbal undertakings in writing or email and send to LA assessor asking them to confirm this is correct 

· If LA is offering support option that cannot meet your needs or well-being challenge quickly.

· Get support from your DDPO, see if they bring disabled people together who are being affected in same way, get legal advice.

· Can challenge policies or de-facto social care policies which look like they are not following Care Act duties

· Can challenge limited or cheaper support option if they do not meet your eligible needs or promote your well-being.

· It is not advisable to refuse to disclose informal support you get. It is very important to be transparent and specific about informal support you get but only if this support is acceptable to you and support giver , is sustainable, appropriate and of the right quality and is not damaging to you or their wellbeing.

· Real need to test, through legal action, the right to independent living and the well-being principle .

Q&A points

· The Care Act and Article 24 of the UNCRPD could be used to support disabled people’s access to mainstream education as part of LA’s duty to provide assistance that will promote disabled person’s well-being under the Care Act .  It could also apply to vocational training.
· The Care Act absolutely apply to people with learning difficulties and autism. However, some people in Assessment and Treatment Units or other units also currently come under legislation including the Mental Health Act and if someone, for example, is under a section or under a compulsory treatment order their wishes (not to be sectioned or engage in treatment) are not just not taken into account but the legislation exists to over rule them. The Care Act should complement the rights and duties under the Autism Act .

· There is scope under the Care Act to influence the market shaping duties that LA now in relation to commissioning local services  - both to stop building of more institutions and super care homes but also to promote DDPO run services:

· The Care Act states:

a) Local authorities should review the way they commission services 4.4 Care Act Statutory guidance
b) Outcome focused that promote well-being & enabling people to stay independent 4.12 Care Act Statutory guidance
c)  Local authorities must facilitate markets that offer a diverse range of high-quality and appropriate services. 4.21 Care Act Statutory guidance
d) Local authorities must encourage a variety of different providers and different types of services 4.37: Care Act Statutory guidance
e) Local authorities must encourage a range of different types of service providers.. Including user-led orgs 4.38: Care Act Statutory guidance
f) Local authorities should encourage a genuine choice of service type, not only a selection of providers offering similar services 4.40: Care Act Statutory guidance
g) Local authorities should facilitate the personalisation (including small, local, specialised and personal assistant services that are highly tailored) 4.45. Care Act Statutory guidance
h) Local authorities should help people who fund their own services or receive direct payments, to ‘micro-commission’ care and support services and/or to pool their budgets and should ensure a supporting infrastructure is available to help with these activities. 4.46. Care Act Statutory guidance
i) Local authorities are under a duty to consider added social value when letting contracts through the Public Services (Social Value) Act 2012 4.104. Care Act Statutory guidance
· Monitoring LA budgets to challenge funding cuts to social services. It would be good if DDPOs could engage in their LA budget setting process in order to challenge any proposals to cut set amounts from social care package budgets. This is a very time consuming and difficult process as this information is often buried in hundreds of pages of papers. Top tip: Write to the Lead Councillor responsible for social care and copy in Director of Social services or equivalent position and request full information relating to funding and any reductions or increase in funding of social services within 14 days. Also engage with the Opposition councillors and ask them to pursue /request information.
· Removing a whole service or charging for an essential service like community alarms could be challenged under the Care

· LA’s have clear duties to involve people as far as possible in their assessments and support planning and this would include ensuring language interpreters and translated documents

· LA performance:  The Care Quality Commission regulates all health and social care services in England. https://www.gov.uk/government/organisations/care-quality-commission.

Equal Lives a DDPO in Norfolk has written to health secretary Jeremy Hunt urging him to order the Care Quality Commission to investigate Norfolk Council’s adult social care department. The letter lists eight examples of budgetary decisions taken by the council that the group claims ‘contravene the Care Act and statutory guidance’ see http://www.communitycare.co.uk/2016/03/02/council-cuts-proposals-fly-face-care-act-risk-legal-challenge/
· Agreed a big need to:

a)  Build DDPOs knowledge and understanding of rights and duties under the Care Act 

b)  Give DDPOs the information and real contacts to know when and how to trigger legal action

c) Facilitate a better flow of information from DDPOs to lawyers about what’s happening on the ground so better legal advice and action can be taken 
d) Facilitate better working between DDPOs and lawyers so test cases can be brought that make strategic change ie change policy and practice across borough 

Good news!! Inclusion London’s new Disability Justice project will do just that. The project will go live in summer 2016 – more information to follow 

