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Human Rights Act and independent Living: 
Key points from the DDPO Legal Network meeting 
3 November 2016
At DDPO Legal Network meeting we discussed how we could use the human rights Act 1998 to promote and protect our right to independent living.  The meeting discussed the interface between the HRA and the Care Act.  

The Human Rights Act incorporated the European Convention on Human Rights into the UK law. It requires public bodies to act in a way that respects human rights and says that judges should interpret the law as far as possible to uphold human rights.  The most relevant rights for disabled people in relation to independent living are: art 3 - freedom from inhuman or degrading treatment, art 5 -  the right to liberty, art 8 -  respect for private and family life which includes autonomy and inclusion aspects, art 14 – protection from discrimination.

HRA is often underused by DDPOs in their campaigning and advocacy work, and there are many reasons for this, including confusion, the lack of awareness of successful cases, unpopularity of human rights arguments with some audiences and the lack access to good legal advice.  Lawyers specialising in community care don’t always see issues from a human rights perspective and human rights lawyers don’t always recognise the barriers and issues disabled people face as human rights issues.  Moreover the cases that get to court are not always successful because of the reluctance of judiciary to engage in issues that may have significant resource implications. The judges appear to be more comfortable to accept the status quo, including lower standards for disabled people. it is hard to think of a situation which in judges view might pass the threshold of degrading treatment.  But it means we need to educate judges, legal community and general public.

It also has been acknowledged by all speakers that the HRA arguments are not only for a legal challenge.  They could and should be used in advocacy work and campaigns and on many occasions the approach can offer solutions. Most of the time the matter will not get into court and can be resolved long before than.  

It is important to remember that international human rights standards evolve and it is possible with strategic approach to redefine them.  The right to independent living is recognised as our right in the UN CRPD and that is important because it sets international standard, which courts could consider when making decisions about independent living cases involving the HRA arguments.

We should also use CRPD more in campaigning and challenging policies, for example policies that encourage institutionalisation.  

It has been suggested that the Care Act art 1, the wellbeing principle includes autonomy and self determination and this may be something we could advance through legal challenge as Local Authorities don’t appear to implement it correctly.  

Other document, the NHS Constitution for example include references to human rights.

Human Rights Act is not the only instrument and especially when the matter is about resources we could look at using other international instruments, such as individual complaints to the UN Committees.  

The Equality and Human Rights Commission is currently intervening in one case specifically on the point of art 19 CRPD

Independent living is not just about adults, segregation starts from education and therefore it is important to remember about young people and inclusive education.

Many people, people with learning difficulties for example do not know about their rights.  Information is not there and there are fewer and fewer self-advocacy groups to help them learn about rights.
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