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1. What this paper is about

This is a briefing paper from Inclusion London. 
The briefing provides information on an important government consultation which proposes to change the Specific Duties of the Public Sector Equality Duty. The specific duties are the legal obligations on and tools to be used by public sector organisations in carrying out their equality duty. Inclusion London is concerned that some of these changes will be detrimental for disabled people. This briefing sets out Inclusion London’s view about the proposals. 
The government consultation document concerned is Equality Bill: making it work; Policy proposals for specific duties, published by the Government Equalities Office in June 2009. Responses can be made directly to the government consultation until 30 September. The consultation document and response forms are available at: http://www.equalities.gov.uk/news/equality duties.aspx 

2. Who is this paper for?
This paper is being made available to Deaf and Disabled People’s Organisations (DDPOs) in London to provide information on the government’s proposals, allow DDPOs to be aware of Inclusion London’s concerns and encourage involvement by and feedback from DDPOs. 
3. What would we like you to do?

Inclusion London wants as many London DDPOs, and disabled people generally, to be aware of the proposals.

We would welcome feedback from London DDPOs on this briefing paper. In particular, Inclusion London would welcome practical examples of how the existing public sector equality duties, under the Disability Equality Duty, have had useful effects for disabled people. We ask for specific feedback in section 10.  
Inclusion London hopes that as many DDPOs as possible will make their views known in the government’s consultation. Inclusion London opposes any regression in the rights of disabled people and in the equality obligations on public sector bodies.
4. How the rest of this paper is structured

This paper identifies key proposals in the consultation document that may alter anti-discrimination protections for disabled people.
We highlight proposals that may restrict the law that currently exist. We set out Inclusion London’s approach to specific proposals. We link the numbered questions in the consultation document to the points we highlight.

We provide some examples of effective practices and outcomes of them which could be lost if the Specific Duties are changed in the way proposed in the consultation document. But we would welcome further evidence from London Deaf and Disabled People’s Organisations of ways in which the existing Specific Duties have produced positive outcomes. For example, do you have evidence of how a Disability Equality Scheme has helped deliver an effective outcome? Or do you have an example of how an Equality Impact Assessment has helped to identify gaps in a policy or service for disabled people? 

5. Approach to the consultation’s proposals
The government consultation document sets out its proposals for the future of the Specific Duties of the Public Sector Equality Duties. These proposals form part of its wider proposals for changes in anti-discrimination law that are contained in the Equality Bill, currently in parliament. The Specific Duties would be introduced by separate regulations once the Equality Bill has passed into law. 

Inclusion London is concerned that the proposals for the Specific Duties as they stand would weaken the legal obligations on public bodies to deliver equality for disabled people, change the requirement to involve disabled people and make the Public Sector Equality Duty less transparent, less accountable and less effective. 

6. Context: the Disability Equality Duty
The Disability Discrimination Act 2005 introduced a Disability Equality Duty ('DED') on public authorities. The Duty requires public authorities to proactively build the need to work towards equality into all decisions and activities. It has two parts: a General Duty and Specific Duties. 

The General Duty requires public authorities to have due regard to the need to:

· eliminate discrimination and harassment;

· promote equality of opportunities;

· promote positive attitudes towards disabled people; 

· encourage participation in public life; and 

· take steps to take account of disabled persons' disabilities, even where that involves more favourable treatment.

The Specific Duties provide tools to public authorities to take steps to comply with their General Duty. Public authorities have to:

· write and publish a Disability Equality Scheme: an authority can this way show how all its appropriate departments will give due regard to disability equality; 
· involve disabled people in the development of the Scheme, making it more likely they will get things right from the start;

· collect and use evidence and carry out equality impact assessments, allowing them to identify barriers and work out how to remove them;

· write action plans and annual reports – which can be used by disabled people to monitor the progress that a public body is making;

· every three years designated Secretaries of State have to report on progress on disability equality in their sector. 

7. The General Equality Duty – what is proposed?
The government proposes to replace the three existing Public Sector equality duties (on disability, race and gender) with a single duty covering a wider range of ‘protected characteristics’.
The government is proposing a change in the content of the General Duty. This would mean that in future the General Duty would permit public authorities to treat disabled people more favourably in order to meet different needs (Equality Bill 143 (5) and 3b). This is a clear change from the existing Disability Equality Duty which says that public authorities must treat disabled persons more favourably if that is necessary to take account of their disabilities. 

The proposals as they stand also narrow the range of public authorities from those currently covered by the Disability Equality Duty. 

The government is not consulting on the General Duty. However, you may want to state your views in the consultation anyway or write to your Member of Parliament to encourage them to oppose any regression in disabled people’s protection against discrimination when the Bill is voted on in parliament.

8. The consultation on the Specific Duties – what is proposed?
The tone of the government’s consultation document is that the specific duties – the exact requirements on public bodies – should be ‘flexible’ and ‘light touch’, avoid placing ‘burdens on our public services’ and not result in ‘rigid bureaucratic processes or a “tick-box” approach’. The implication is that the existing duties are bureaucratic, burdensome and unnecessary. Inclusion London does not agree and is concerned that the proposals that result from this approach would be a regression from current requirements. 

Inclusion London believes that the Specific Duties are beginning to bring positive change in the interests of disabled people. We are concerned that the changes proposed would result in duties that are less precise, less measurable, far less transparent, have less coverage and be optional for public bodies. This is for the following main reasons. 
8.1 Public authorities will be allowed to choose limited 'equality objectives' and to report against these instead of disability equality being mainstreamed. The current mainstreamed duty means that public bodies are required to show the steps they are taking across all relevant departments. This would end. Public authorities would be able to choose to focus on specific objectives only. They might choose areas that were easy for them to measure, rather than ones that were most important for disabled people. If focus is a real issue, the existing Duty already permits authorities to focus on particular areas, but at the moment a particular focus would be based in evidence, as the organisation would have had to consider disabled people in all its work and make objectively justify their chosen focus. It is important that organisational choices are factually-rooted in this way. Equality objectives should therefore not be introduced to replace mainstreamed requirements. 
Inclusion London believes that a broad, mainstreamed requirement should stay and does not support replacement this requirement with the ability to set limited ‘equality objectives’. (Questions 3, 4, 7). The paper also proposes annual progress reports – but these would only be reports against the chosen ‘equality objectives’. Inclusion London supports annual reports in the context of a mainstreamed equality duty. (Question 9)
An official from the DfES, in research undertaken for the former Disability Rights Commission, commented that the current Duty’s requirement to consider disability equality in all areas has produced unexpected positive results: “The fact that it’s a legal requirement means that people aren’t just thinking about disability if they have a particular personal interest. Everybody is bound by the Duty and we did stress that this goes across our department’s work, it covers procurement, it covers the department as an employer, it covers communication it covers everything that we do and this has been particularly helpful in relation to areas where disability does not seem most obvious.” Teresa Clark, Equality Mainstreaming Team Leader, DfES cited in Capturing the Value, DRC, May 2007
8.2 Public authorities would not be required to have distinctive equality schemes setting out the steps they are taking to meet the Duty to disabled people. Limited equality objectives and information could be included in general business plans: the consultation document says that ‘annual reports would seem appropriate’. This will lead to less information, less ambition and to less transparency as information would effectively be buried in the middle of annual reports. This will make it harder for disabled people to measure progress and hold public authorities to account. 
The consultation document cites unnamed sources as believing that schemes were too ‘burdensome and costly with little impact on outcomes’ but its own research admits that only 28 per cent of those asked said producing the schemes outweighed their value (research by Schneider-Ross cited at paragraph 4.15). In other words nearly 75 per cent did not say this. Disabled people have reported that the schemes are a valuable resource and the process of producing schemes can build relationships and prompt changes in practice that might not be captured through objectives. 
Inclusion London does not support this proposal and supports the retention of the existing requirement to produce distinctive equality schemes and for these to be easily accessible. (Questions 3 to 8 and Question 9 implicitly cover this point and this is where the need to retain equality schemes can be raised.) 
Research by RADAR in 2007 reported that the outcomes of the London Development Agency’s mainstreamed disability equality scheme included a rise in disabled staff from three to over five per cent in six months, that Disability Equality Training courses had been offered to all staff, the organisation had improved performance against all four disability performance targets, disability targets had increased in key projects such as the Olympics and employment and an inclusive design toolkit had been produced.

8.3 Public authorities will not have to publish objectives for all protected characteristics: they could choose not to have any equality objectives to address barriers to equality for disabled people. Inclusion London believes that public authorities should be required to show how they are considering the needs of all those covered by the equality duty. (Question 8)
8.4 Individual ministers would have the power to direct public bodies to ‘develop their equality objectives taking into account certain priority areas’. This briefing argues that equality objectives should not be introduced at the expense of or instead of mainstreamed duties to consider and take action on equality in all a public body’s work. Secondly, this ministerial power would only work positively if it included the requirement to involve disabled people in determining the priority areas and equality objectives. Involving disabled people and ensuring the maximum transparency will be important to success in determining priorities that are going to deliver for disabled people. Thirdly, any priority areas set by ministers at national level should allow for public bodies to take account of these alongside local priorities. Situations vary dramatically in different parts of the UK and there must be the flexibility to take account of the different needs of differing equality communities in different areas. (Question 7)
8.5 Public authorities
 would not be required to collect the current range of evidence about the effect their policies are having on disabled people. They would only be required to publish employment rates of disabled people. At the moment authorities must collect evidence on the effect of policies and practices on recruitment, development and retention of disabled employees, the educational opportunities and achievements of disabled pupils and students and how the services provided take account of the need of disabled people. In other words, data has to be collected and also has to be used. A strong evidence base provides an essential starting point for equality impact assessments, and also allows progress to be measured. Inclusion London is concerned that the new proposal will lead to much less knowledge about the impact of policies on disabled people and be less transparent. We believe this change is regressive and do not support it – we support retaining the current requirement. (Question 10)
A senior official from the Department of Communities and Local Government noted the benefits of the existing evidence gathering requirement: “One of our big achievements in gathering data is that we managed to ensure that Social Housing will now have to capture accessibility data on all of its social properties so when a new person comes to present themselves as wanting housing they will have to define their access needs. These two things will be captured on two databases meaning that disabled people will be able to look for property anywhere in social housing. This has emerged as a result of the Scheme.” Sheila Fletcher, Diversity Policy Manager, Communities and Local Government, cited in Up to the Mark, Disability Rights Commission, June 2007.
8.6 There would be no requirement to carry out equality impact assessments.  Even though the consultation document accepts that ‘equality impact assessment has helped improve the decision-making process…[and]…There is a widespread acceptance that equality impact assessment is, in principle, valuable’, it proposes to abolish the requirement. We believe this is a mistake – EIAs help organisations spot gaps in policy and delivery, and can be especially important if carried out when services are being designed and planned. It is important that there is a clear and standard requirement. Instead the document says ‘we will leave it open to organisations’. Leaving it optional is a recipe for confusion and inaction. Ending the duty to carry out EIAs could lead to more poorly designed and delivered services for disabled people, worse outcomes and reduced knowledge of the impact of services. Inclusion London does not support this change. (Question 14)
8.7 The duty to involve disabled people would be weakened. Public authorities would be required to take reasonable and proportionate steps to consult and involve disabled people when they are setting their equality objectives, developing action plans and reviewing progress. Currently public bodies have a specific duty to involve disabled people in the implementation of their equality duties. As the Disabilities Charities Consortium has said: ‘Importantly, the duty to involve must continue, and must not be watered down by giving public authorities the discretion to either involve or consult. Involvement is more than consultation, as public authorities need to take account of the wide range of barriers experienced by disabled people, and by different 'impairment groups'. In particular it requires forethought with regards to accessibility, quality of information, representation, and advocacy.’
Inclusion London opposes any regression in the duty on organisations to involve disabled people in implementing their equality duty. We favour continuation of the existing duty. (Question 15)
The London Borough of Waltham Forest was cited as a good practice example of involving disabled people in implementing the equality duty. The borough ‘involved a highly diverse group of 200 disabled people – in terms of combination of impairments, race, gender, age, sexual orientation, religion/belief – in their Disability Equality Scheme. They then took action, from hate crime reporting centres to more accessible toilets’. Background briefing, examples of public authorities ‘Doing the Duty’, RADAR.
8.8 Reporting duty
At the moment Secretaries of State must report, every three years, on progress in implementing their duties under disability legislation. The consultation document proposes to retain a requirement to report but to change it in such a way that there would be a greatly reduced focus on disability equality and a resulting decrease in effectiveness. The consultation document proposes four options. We agree with the Disabilities Charities Consortium (DCC) that these options would be less effective than that currently in place. (Question 22)
Inclusion London does not agree that extending equality duties across a wider range of grounds means that reporting has to be limited in the way the document suggests. 

We would propose to reject all four of these options and instead recommend an alternative proposed by the DCC: ‘We propose that the three-yearly reporting duty be carried out on a rotating basis, namely to focus on a limited number of equality characteristics each year, so for example one year disability and age, the second year race, religion and belief, and sexual orientation and so on.’

As the Disabilities Charities Consortium has pointed out: ‘This would allow departments to retain a focus on individual equality strands. Our experience is that such a specific focus can be considerably more productive than a generic approach which can lead to only broad generalities being addressed.’
9. Procurement

The consultation document proposes that the public sector equality duty will also apply to public authorities when they are procuring services and awarding contracts. This is very important, but Inclusion London believes the proposals should go further. The document asks for feedback on whether authorities should be required to take into account ‘suppliers breaches of discrimination law’ (paragraph 5.41). Inclusion London believes that if suppliers – such as private sector companies and service providers – have been found to discriminate, public authorities must take this into account. 
We also urge that the phrase ‘where equality related issues are directly relevant to the subject of the procurement’ must not be open to an excessively narrow interpretation. (Questions 16 to 20)
10.  Action – what next?
Inclusion London welcomes comments or supportive evidence you wish to provide on the approach we are taking. 
For example, does your organisation have any evidence of:

· How equality impact assessments have helped identify a gap or improve a service or policy affecting disabled people? 
· How the duty on public bodies to involve disabled people been used positively? 
· How the duty to mainstream disability across a public body’s work has been important? 
· How the duty to have a Disability Equality Scheme has allowed you to monitor what an authority is doing or propose change? 
Or other evidence that specifically relates to any of the proposed changes as highlighted in this paper? 
Timescale: Inclusion London would need any feedback from London DDPOs by Friday 18 September. Please email: inclusionlondon@googlemail.com
Reminder: The deadline for responses directly to the government’s consultation 
Equality Bill: making it work; Policy proposals for specific duties is 30 September. Further information under point 1 above.
Other action: As the proposals move forward and are publicly discussed DDPOs may also wish to take other steps such as contacting MPs, liaising with other equality organisations and your members in support of strong equality duties.
For further information contact: 

Anne Kane
Policy Manager, Inclusion London 

Inclusion London

Unit J410
Tower Bridge Business Complex
100 Clements Road
London SE16 4DG
Email: inclusionlondon@googlemail.com
Telephone: 020 7237 3181
London Deaf and Disability Organisations CIC
Company registration no: 6729420
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